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PREFACE. 


The present volume contains the Indian Suc- 
cession Act, 1865, with the Parsee Succession Act 
(Act XXI of 1866), Act XII of 1866 (to enable 
executors, administrators or representatives to sue 
and be sued for certain wrongs), Act XIII of 1856 (to 
provide compensation to families for loss occasion- 
ed by the death of a person caused by action- 
able wrong), and the three Acts relating: to the 
Administrator General. To the first of the^I have 
added a Commentary, to the rest. Notes, and to the 
whole, an Index. 

The Indian Succession Act, which, with the 
commentary thereon, constitutes the bulk of this 
volume, is the first part of the body of substantive 
law framed for India by the Commissioners ap- 
pointed by Her Majesty for that purpose. It com- 
prises the law of succession and inheritance gener- 
ally applicable to alt classes domiciled in British 
India, other than the Hindiis, Muhammadans and 
Buddhists, each of which portions of the population 
has laws of its own on the subject. In preparing 
this Act the law of England has been used as a 
basis, but the Commissioners have deviated from 
that law in some instances, of which the following 
are the principal ■ 

First . — The distinction between the devolution 
of, moveable and that of immoveable property is 
almlished. All rights, as under the ^oman law, 
will devolve ab intestato i^reeably to ' a uniform 
and coherent scheme. And we thus get rid of the 
needless distinction between realty mid personalty, 
which, as Mr. Austin observes, is one prolific 
source of the intricacy of the system of the law 
of England (a). 


((t). The ProYioce of Jorispnideiico, 2d, ed. pp. XQIV) XCY. 
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Second . — After the Ist January, 1866, no person is, 
by marriage, to acquire any interest in the property of 
the person whom he or she marries or to become 
incapable of doing any act in respect of his or her own 
property which he or she could have done if unmar- 
ried. This abolishes the husband’s interest as tenant 
by the courtesy, the wife’s as tenant by dower : as to 
her property it has the eflFect of a settlement of it to 
her separate use without restraint on anticipation ; 
and it will make other important changes, which 
I have attempted to point out, in the common-law 
rights, liabilities and disabilities arising out of the 
rmation of husband and wife. In case of intestacy 
the widow has the same rights in respect of all the 
property of her husband as a widow ^ in England 
in respect of her husband’s persona Iproperty ; and 
the widower has such rights in respect of his wife’s 
property as the wife has in respect of his property 
where she is the survivor. 

Following the example set by the framers of the 
Penal Code, the Commissioners have made copious 
use of Illustrations (mostly taken from the English 
Equity Eeports) which “are not merely examples 
of the law in operation, but the law itself, showing 
by examples what it is.’’ These, it is expected, 
will obviate mjAiy questions of construction and do 
much to fix the sense of the law : they will at all 
events get rid of the objections which might justly 
he made to a Code composed exclusively of abstract 
propositions. As the Commissioners observe : 

“ The operation of judicial decisions in making law 
precise is a natural process, and that process is adopted 
and improved in the use of illustrations. The laws of 
England, as they exist, are to be found partly in rules and 
principles, some of which are contained in statutes and 
some in books not stamped with any legislative or even 
iudidal authority, and partly in the reports of decisions 
by judioial tribunals. Law framed in the way in which 
we nave endeavoured to frame it also consists of rules and 
principles combined with decided cases, but with this 
difference, that the decisions are not mtde by Judges in 
trying causes, but by the legislature itself in enacting the 
law ; and though they are an important part of the law, 
settling points which without them would have been left 
to be wtermined by the Judges, yet they are strietly con- 
fined to the function of guidmg me Judges in their future 
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decisions, and of expluning in what manner the defini- 
tions and rules to which they are annexed are to be inter- 
preted and applied.” 

With reference to the general question of the 
codification of English law for England^ I may 
perhaps be permitted to say that, considering the 
imperfections of human language, the backwardness, 
in some respects, of EngUsn jurisprudence and the 
manifold defects of English legislative machinery, 
I side with those who hold that by the method of 
deduction from precedents and the other sources of 
non-statutory law, the law applicable to any given 
case as it arises can practically be ascertained 
with more certainty, and that the law so ascertained 
will be better, than by the method of giving the 
Judges nothing but a Code for their guide (i). 
But the successful employment of this method obvi- 
ously implies, first, that the Judges and the persons 
who plead before them should be familiar with the 
sources of non-statutory faw, and, secondly, that 
they should have acquired, by study and practice, 
the power of making correct deductions from those 
sources. No one will suspect me of wishing to 
cast a slur on the able and painstaking gentlemen 
who occupy judicial posts in the Mofussil. But they 
themselves would be the first to admit that their 
training as Civilians has not generally been such as 
to qualify them for administering, in its uncodified 
form, the English law, or anything like the 
English law, regarding Crimes, Civil and Criminal 
Procedure, and, lastly, Intestate and Testamentary 
Succession. To them, therefore, and to the millions 
of people whose rights it is their duty to decide, the 
codification of the law on these subjects is a matter 
of the utmost importance. It is to be hoped that 
the Penal Code, the Codes of Criminal and Civil 
Procedure, and the Code of the Law of Succession 
contained in this volume will soon be followed by 
Codes of the law of Contracts, of Torts, of Persons 
and of Evidence. And if, as is proposed, each of 
these Codes riiall, at intervals of only a few years, 
be revised, at leisure, by trained legislators, and so 
amended as to make it contain in the form of 

(&). See 11 Jur, IfT. S. part II, 205. 
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definitions, rules, illustrations, explanations and 
exceptions, all that may from time to time be deemed 
fit be made a part of it, leaving nothing to rest as law 
on the authority of previous judicial decisions, this 
will prevent many of the evils certain to arise 
contradictory ana erroneous rulings, and Irom the 
inadaptibility of a Code, bound, as it is, in the fetters 
of set terms, to the rapidly changing circumstances 
of a society like that of modern India. 

But to revert to the Indian Succession Act, 1865. 
The Act is divided into Farts with titles. 

Part I contains the short title, ‘the interpretation 
clause, the provision above .referred to, that no 
person shall by marriage acquire any interest or lose 
any power, and a declaration that, except as pro* 
vided by law, the rules contained in the Act shall 
constitute the . law of British India applicable to all 
cases of intestate and testamentary succession. 

Part II contains rules as to domicil, which agree 
generally with those recognized in England. The 
domicil of origin of a posthumous child is, however, to 
be in the country in which his father was domiciled 
at the time of the death of the latter ; and the Act 
declares that no one shall acquire a domicil in 
India merely by residing there in Her Majesty’s 
Civil or Military service, or in the discharge of the 
duties of any public office, or in the exercise of any 
profession or calling. The old rule was that a 

E n did not change his domicil by going to 
in the service of the Crown, but that it was 
otherwise if he entered the service of the Company. 
The Act provides a special mode of acquiring an 
Indian domicil for persons resident in British India 
for one year immediately preceding the acquisition. 

Fart III defines consanguinity, lineal and col- 
lateral ; abolishes the distinction between whole and 
half blood in cases of succession to immoveable 
property and contains a table of kindred. 

Part IT defines intestacy, and regulates the 
devolution of the intestate’s property where he has 
left a widow and lineal descendants, or a widow and 
kindred only, or a widow and no kindred, or no 
widow but descendants or other kindred, or neither 
widow nor kindred. In this the English law is 
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followed, except that, when there is a widow and no 
kindred, the whole property belongs to her instead 
of one-h{^ going to her and the other half going to 
the Crown. 

Part y provides the rules for the distribution of 
the intestate’s property (after deducting the widow’s 
share, if he has left a widow) among his lineal des- 
cendants where he has left any, and among his 
other kindred where he has left no lineal descend- 
ants. This Part also provides (herein varying 
. from English law in the case of gifts by a father) 
that anything which a child may have received from 
the intestate in his lifetime by way of advancement 
shall not be deducted from the child’s share of the 
property, or — as an English lawyer would say — 
that children’s advancements shall not be brought 
into hotchpot. 

Part VI declares the . rights of the widower in 
respect of the property as to which his wife has 
died intestate. It provides that, in the case of the 
marriage of a person not having an Indian domicil 
to a person having such domicil, neither party 
shall acquire any rights in respect of thq. other’s 
property not comprised in an antenuptial settlement 
which he or she would not acquire thereby if both 
were domiciled in India at the time of the marriage. 
Without some such provision, in the case of an East 
Indian woman marrying a man domiciled in England 
and thus acquiring his domicile, her unsettled 
moveables would immediately become his absolute 
property, while her immoveables in India would go 
according to the lex loci rei litae. Hitherto the 
general personal estate of a female infant was bound 
by a settlement made on her marriage because such 
estate became by the marriage the husband’s 
absolute property, and the settlement was in effect his 
settlement and not hers. But under the provisions 
of the fourth Section of this Act this reason is no 
longer valid. Moreover, according to the law which 
has hitherto prevailed, a female imnt’s real estate 
is not bound % her marriage settlement. Hence the 
necessity for a provision (which Part IV accordingly 
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contains) to enable a minor’s property, whether 
moveable or immoveable, to be settled in contemplation 
of marriage. 

Part Yll declares the persons capable of making 
Wills, including all persons, whether married or 
single, male or female, of sound mind, who have 
completed the age of eighteen years (the age at 
which the Courts of Wards withdraw from the 
management of the estates of youthful landholders), 
and contains provisions as to testamentary guar- 
dians, the nuAity of a Will obtained by fraud, 
coercion or importunity, and the ambulatory 
character of the instrument. 

Fart YIII contains the provisions as to the exe- 
cution of ordinary Wills. These agree in general 
with the well-known provisions of the Statute 1 
Vic., Cap. 26'; but the Act does not require that 
more than one of the witnesses shall be present at 
the same time, nor that the Will should be signed 
“ at the foot or end thereof” by the testator. It i^ems, 
too, that signature by the witnesses is required, and 
that it will not be enough for either to affix his mark. 

Fart IX contains the rules as to nuncupative, or 
as they are called in the Act, privileged Wills, 
which may be made by any aduU mariner at sea or 
soldier employed in an expedition or engaged in 
actual warfare. In England a minor soldier or sailor 
may make a privileged Will. 

Fart X contains the rules as to gifts to attesting 
witnesses, their qualifications, and the alteration, 
revocation, and revival of Wills. These provisions 
^ee generally with those of the English Wills’ Act. 
Ine Indian Succession Act, however, excludes parol 
evidence to shew how a revival was intended to 
operate in cases where it may be doubtful whether this 
whole or part of a Will, which was first partly and 
then whoUy revoked, was intended to be revived. 

Fart XI contains rules aa to the construction 
of Wills, and as to Lapse. Here s^ain, the English 
law as to personalty has been followed, and the 
Commissioners have made good use of the ^posi- 
tions set forth in Mr. Hawkins’ excellent ^eatise 
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ott the CoHstruetion of Wills ^London, 1863). The 
rales giving the legacy absolutely to the first taker, 
▼here wor^ of limitation and not of purchase are 
added, appear to render it impossible in India to 
create en estate tail by Will. 

* Fart Xll contains rules as to void bequests and 
enacts a new rule against perpetuity,” vie., that no 
bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond we life-time of 
one or more persons living at the testator’s decease, 
and the minority of some person who shall be in 
existence at the expiration of that period, and to 
whom, if he complete the age eighteen, the thing 
bequeathed is to belong. The Act also provides 
that a direction to accumulate tiie income arising 
from any property shall be void, except where the 
property is immoveable, or where acciimulation is 
directed to be made from the death of the testator. 
In either of these oases the direction will be 
valid in respect only of the income arising 
from the property within one year next fol- 
lowing the testator’s death. The Act also pro- 
vides that a bequest to a person not in exist- 
ence at the testator’s death, subject to a prior 
bequest, must comprise the whole of the remaining 
interest of the testator in the thing bequeathed ; 
and that where, at the time fixed for the payment 
of a legacy, the person for whom it was intended 
has not come into existence, the bequest shall fail. 
This Fart also makes provision against death-bed 
bequests to charitable uses by persons having 
nephews or nieces or any nearer relatives. In 
such cases the Will must be executed at least 
twelve months before the testator’s death, and depo- 
sited within six months from its execution in some 
provided by law for the deposdt of Wills by 
iving persons. 

Fart Xlll contains rules as to the vesting of 
legacies. Fart XIY deals with onerous, and Part 
XY with contingent, bequests. 
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In Part XVI, which relates to conditional 
bequests, the Act excludes from India the refined 
distinctions which the Court of Chancery has, in 
relation to personal property, borrowed from the 
Ecclesiastical Courts. It provides in effect that 
the words of the Will shall be adhered to where no 
condition inconsistent with law or morality is sought 
to be imposed ; that all bequests made upon illegal, 
immoral or impossible conditions shall be void, 
and that wherever the testator’s wishes can be 
carried into effect, if expressed in one way, they 
ought to be permitted to take effect if expressed in 
any other way ; so that whatever he can do by a 
limitation he is allowed to do by imposing a condition. 
The Act also provides that whenever a condition 
subsequent is valid, if accompanied with a gift over, 
it shall be valid without a gift over, and shall not be 
treated as if it had been inserted merely in terrorm. 

Part XVII contain provisions as to bequests with 
directions as to the application or enjoyment of the 
subject-matter. 

Part XVIII relates to bequests to an executor. 
He is not to take the legacy unless he proves the 
Will or otherwise manifests an intention to act as 
executor. 

Part XIX deals with specific legacies ; Part XX 
with demonstrative legacies ; and Part XXI with 
the ademption of legacies. 

Part XXII contains provisions, some of which 
are modelled on Locke King’s Act (Stat. 17 & 18 
Vic., cap. 113), as to the payment of liabilities in 
respect of the subject of a bequest. In all cases of 
specific bequests of moveable or immoveable pro- 
perty, subject to any pledge or incumbrance created 
by we testator, the legatee, unless a contrary inten- 
tion appears by the Will, is to take the bequest 
subject to such pledge or incumbrance. 

Part XXIII relates to bequests of things des- 
cribed in general terms ; Part XXIV, to bequests 
of the interest or produce of a fund ; Part XXV, to 
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bequests of annuities ; and Part XXYI, to legacies 
to creditors and portioners. Here the Englisli 
law is departed from, the Act in effect providing 
that — 

( 1 ) . Where a debtor bequeaths to his creditor 
a legacy equal to, or exceeding the amount of, 
his debt, the testator shall not be presumed to 
have meant the legacy to be a satisfaction of the 

debt. 

(2) . Where a parent, who is under obligation by 
contract to provide a portion for his child, fails to do 
so and afterwards bequeaths a legacy to the child, 
he shall not be presumed to mean the legacy to be a 
satisfaction or fulfilment of the obligation. 

(3) . Where a father bequeaths a legacy to a 
child and afterwards advances a portion for that 
child, he shall not be presumed to. adeem the 
legacy thereby. 

Part XXVII states the leading rules as to the 
doctrine of election. And Part XXVIII deals with 
the subject of donations ^nortis causa. 

As property of every kind is to devolve in the 
same channel, the Act facilitates the constitution of 
a general representative of the deceased with 
unlimited power, and, accordingly. 

Part XXIX provides for the probate of Wills 
and the grant of letters of administration by the 
Judge of every District in which any part of the 
property of the deceased may be found, and con- 
tains rules drawn for the most part from the prac- 
tice of the Probate Court. 

Part XXX relates to limited grants of adminis- 
tration, viz., grants limited in duration ; grants for 
the use and benefit of others having right ; grants 
for special purposes ; grants with exception ; grants 
of the rest ; grants of effects unadministered ; alter- 
ation in grants, and revocation of grants. The Act 
wisely discards the English doctrine that an exe- 
cutor on taking probate of his own testator’s Will 
becomes executor ipso facto not only of that Will 
but also of the Will of any testator of whom that 
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other was sole or surviviag executor, and so on 
ad ind$itum upwards. 

Part XXXI states the rules of practice in grant** 
ing and revoking probates and letters of adtninistra' 
tion, and contains provisions as to petitions, 
caveats, and administration-bonds. Original WUls 
after probate will bo filed and kept in Court. The 
enactments contained in this Part and in Part XXX 
are, for the most part, taken from Mr. Coot^’s 
Practice of the Court of Probate and from the Court 
of Probate Act, 1857. 

Part XXXII relates to executors de son tori {a). 

Part XXXIII defines the powers of -an execu- 
tor or administrator. An unfortunate Illustration to 
Se<^ion 271 shews that the powers hitherto exercise- 
able by one of several executors may be restrained 
when the testator directs that two or more of his 
executors shall be a quorum. A mamed executriz 
or administratrix is to have all the powers of an 
ordinary representative. Hence, and smoe the 
husband acquires no interest in her property, the 
writer has ventured to contend (p. 198) that the 
Act impliedly abolishes the husband’s liability for 
his wife’s devastavit. 

Part XXXIY deals with the duties of an executor 
or administrator, and provides for the exhibition at 
proper times of an inventory and account of 
the deceased’s estate. The Act wisdy excludes 
from India the rule which enables executor 
to pay any creditor (whether himself or ano- 
ther person) in preference to another creditor of equal 
degree. It provides that funeral and deathtbed 
expenses and charges of probate and administration 
are to be first paid, then wages dun to any labour- 
er, artizan or domestic servant employed by the 
deceased, and that in rei^pect of no otiier deM^ shall 
a creditor be entitled to a preference either by 
reason of its being secured by deed under se^ or 
on any other account. 


(«.) Add to Uit CMM cited at p. 170 A/worlip 6 Huri* A C. 980. 
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Parts XXXV, XXXVI, XXXVII, and XXXVIII 
relrte to the executor’s assent to a legacy ; to tbe 
payment and apportionment of annuities: to the 
investment of funds to provide for legacies ; and 
to the right to the produce and interest of legacies. 
The income in respect of a contingent general 
residuary bequest between the death of the testator 
and the vesting of the legacy goes as undisposed of, 
instead of (as in England ) &Uing into the residue. 

Part XXXIX contains ndes as to the refunding 
of legacies. A novel provision is here introduced, 
limiting to two years the period of time within which 
a creditor may call upon a legatee to refund. And 
the refunding is in all cases to be without interest, 
even though the legatee is entitled to another fund 
in Court making interest. 

Part XL relates to the liability of an. executor or 
administrator for a devastavit. 

Part XLI comprises several miscellaneous provi- 
sions. It provides for the payment of stamp duty 
in respect of the instruments mentioned in the 
Schedule. It saves the rights, duties and pri- 
vileges of the Administrator General and the Officiat- 
ing Administrator General. It empowers the Gover- 
nor General of India in Council, either retrospec- 
tively from the {mssing of the Act or prospectively, 
to exempt from its operation any race, sect or tribe 
in British India. And it declares that the Act 
shall not apply to succession to the property of 
any Hindd, Muhammadan or Buddhist. 

The wisdom of thus excluding the Natives from 
the operation of the testamentary portion of the Act 
appears to the wnter exceedingly questionable. 

Although the Sanskrit text-boolu of Hindii law 
nowhere recognise a posthumous disposition of pro- 
per^, the validity of a Hindd’s Will has long been 
admitted by our Courts in tiie Premdenties of 
Bengal and Bombay. In Madnw also, after some 
fluctuations of opinion, it is now settled that a 
Hindd’s testamentary power is oo-extensive with 
his independent right of {dienation inter vivos {a). 


{u), VaUindtfogam PittaU ▼. Pacheki^ 1 Mftd. H C. Bep. 824. 
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Liberty of testation is thus thoroughly established 
throughout peninsular India {b ) ; and 1 have bwn 
iuformed by Colonel Fytche, late Commissioner of 
the Teuasserim Provinces, that the practice of 
making Wills is beginning to prevail among the 
Burmese Buddhists, although their law of succession 
is founded on that of the Hindiis. The Muham* 
madan law recognises the testamentary power, 
which, however, without the consent of the heirs, 
does not extend to more than one-third of the 


in question has probably 

English law, and its exercise doubtless produces 
in India the beneficial effects which it has produced 
in England and elsewhere, by stimulating ihe cir- 
culation of property and quickening the stagnation 
of society (d). But the power has been engrafted 
on the Hindii system, and is used by the Mubain- 
madans, without any of those securities for its 
due exercise, such as the requirement of writing, 
signature and attestation, which have been found 
desirable in Europe. Nor are Native testators 

subject to any restraints OVtVJuA. . 

in the cases of devises to religious or charitable 
uses, of postponements of the acquisition of the 
absolute interest in property, and of prospective 
accumulations of its income. 

Thus the High Court at Bombay has decided (e) 
that a Hindd’s Will need not be attested, and the 
High Court of Madras has lately declared, in a 
learned judgment delivered by Mr. Justice Holloway 
(/ ), that a Hindd’s Will need not' be in writing, in 
other words, that a Hindd may make a valid nuncu- 
pative Will, and this without any formalities similar 
to those required in such cases by European systems 
of jurisprudence. So Hindds’ nuncupative Wills 
were held valid by the late Supreme Court at Fort 

See SremuUv Boonemcna/ DoutA Dtincbw^U>o MulUck^ 9 II oo. L A. Ca 
i2S/lS5,anai* to &e ^ W. Fr - - -.—x 

JBhao* Ibid. 96. 

(c). See the Beddffo, lY. 468, and 5 Moo. I. A. Ca. 199. 

(A See Maine's Andmt Law, p. 194. 

(e). Mmckerjee Peston^ v. Nomoea Luaeamoi^^ 1 Bomb. H, C» Bep, 77. 

I/)' (Hnirdwwamd/ v. Vijaytimmal^ 2 Med. H, C. Rep. 37. 
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William (gr), and are frequently recognised by the 
present High Court of Judicature for Bengal. 
Considering the facilities with which frauds in set- 
ting up nunoupatire Wills are attended, "(for^ false 
swearing is more easy to perpetrate and more diffi- 
cult to detect than forgery), it may perhaps be 
doubted whether the benefits above mentioned 
arising firom the introduction among the Natives of 
the testamentary power are not counterbalanced by 
the encouragement which its recognition by our 
Courts at present affords to perjury. Moreover, 
the same evidence that sets up a false oral Will 
may practically revoke a true written one. The 
witness has only to declare that the testator 
made an oral Will subsequent to the date of 
the written Will and revoking the latter, and his 
evidence, if believed, destroys the written will, how- 
ever solemnly executed or carefully preserved (A). 
Lastly, even in the case of a genuine testamentary 
disposition by word of mouth, the certainty of writ- 
ing is replaced by the frailty of memoiy. 

Then, as to the non-existence of restraints on 
the testamentary power : a Native may now, on his 
death-bed, when his mind is enfeebled by disease 
or fear, deprive his nearest relations of self-acquired 
property which would otherwise have devolved 
upon them, and bequeath it in accordance with tho 
dictates of his priests or the promptings of his own 
superstition. A Native testator, in the absence of 
anything like what is technically called the rule 
against pei'petuities, may lock up his estate for an 
indefinite time, and thus obstruct the circulation of 
property, check the improvement of land, and with- 
draw capital from its natural employment in com- 
merce. A Native testator may legally create an 
accumulating trust, absorbing the entire income of 
property not merely (as in the well-known Thel- 

Tbe possibilifv of a HindtS makinfi: a valid oral Will wbb admitted on the 
6th Feb* 1651 by Peel C. J. and Col vile J. in SrtemuUy WoomaBOondtry Dosset 
Bokoo Ranee v. Mahart^h Jaudubindrokutno Bahadoor (only reportedf so far as 
1 know, in The Engliekman of lltb Feb* 1851). althoufi^h in that case the evidence 
of the factum of the alleg^ed Will was insu/Hoiont. The latest caee on the subject 
is Tara ChandBoH v* Nobeen ChunderMitter^SSu.tK'W, R. 188, (14th July, 1865), 
where Kemp and Seton>Karr JJ. upheld a HindtTs nuncupative Will. 

{h), Wharram v* Whart'am, 3 Swab. & T, 801. 
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Insson case) during the full period for which the 
vesting of property may, acconting to English law, 
be protracts, but (for anything to the contrary en- 
acted by the Legislature or laid down by the Judges) 
for the full time exprMsed by the Native formula 
of limitation Achandrdrkam^ ‘ so long as moon and 
sun endure.’ 'I'hus In the case of a bequest to the 
testator’s family-idol, with directions that, alter its 
expenses are paid, the surplus shall belong to 
certain persons and their descendants in tiie male 
line as a joint family and that none of these leratees 
shall have power to alienate, the Privy Council has 
held (i) that such a testamentary disposition is effbo- 
tual, although the family may obviously remain undi- 
vided for ever. There is reason to fear, too, that 
under colour of a bequest to religious uses, a Hindd 
often not only enjoys property but trades with it, 
without his beneficial interest being subject to the 
just demands of his creditors. It may be that the 
creditors would have a right to come against the 
surplus income of the property after providing there- 
out for the expenses of the idol. But the ascertain- 
ment of what ought to be allowed for such expenses 
is generally a matter of such difficulty as practically 
to reduce that right to a nullity. 

Again, a Native’s 'Will, not requiring to be 
proved, need not be deposited for safe custody. The 
resulting opportunities for forgery and fraudu- 
lent alteration are obvious. Nor can a Native execu- 
tor be compelled to exhibit an inventory or account 
of his testator’s estate except by the tedious, expen- 
sive, and hazardous process, of a lawsuit. The con- 
sequence is, where the estate is too small to bear 
the costs of the suit, that women, children and 
absentees have no adequate check on the executor, 
and, at any distance of time, it is difiBcult to fix 
him with the possession of moveable and sometimes 
even of immoveable property (y). 

Lastly, the character and ex-officio powers of a 
Native executor seem to be by no means .clearly 


(«). Sonaim Biftack v. SreemuUy JuffSf^soondrw 8 Moo. I. A. Ca. 66. 
(j). See Mort Dec. cd. Montriou, p. 262. 
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defined. As to the latter, the High Court of 
Bengal has lately held on appeal (k) that he 
has no OTeater power over immoveable property 
than a Manager. Now the powers of a Manager, as 
declared by the Privy Council in a case ( t) to which 
the High Court refer, are limited and qualified ; aud 
where he makes a mortgage, the lender is bound to 
enquire into the necessity mr the loan and to satisfy 
himself as well as he can, with reference to the par- 
ties with whom he is dealing, that the Manager is 
acting in the particular instance for the benefit of the 
estate. If this be so in the case of a mortgage or con- 
ditional sale, a fortiori it pust be so in the case of 
an absolute sale. It is unnecessary to dwell on the 
difiSoulties which this doctrine imposes on all per- 
sons dealing with Hindi! executors. 

The In^an Succession Act, 1865, contains, as 
has been shewn, provisions on all these subjects, 
expressed in language of singular terseness and 
lucidity. 

Action 331, however, excludes the Hindus, 
Muhammadans, and Buddhists from the benefit of 
these provisions, as well as from that of having 
the series of simple rules contained in Fart XI of 
the Act, applied to the construction of their Wills. 
But the foregoing remarks will, I trust, have con- 
vinced the reader of the expediency of extending to 
the Hindds and Buddhists such parts of the Act as 
relate to Testamentary Succession, including in this 
phrase all that relates to the execution, revocation, 
interpretation and probate of Wills and the limitation 
of the exercise of the testamentary power. In the 
case of the Muhammadans, owing to the prejudice 
with which they are apt to regard any measure 
touching their law, the extension may, at present, 
be undesirable. 

Of the other A cts printed in this volume the 
only one which requires notice here is that 
relating to intestate succession among Parsees. The 

(i), Sremutty Da$see v. Tarrachurn Coondoo Chowiry^ 1 Boorkc, Rep. 48. 

(1), Bvnoomanpersavd Panday y. Muttumai Baboou Mmraj 8 

Moo. I. A. Ca. 31)8. 
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object of this enactment is to exempt the Parsees 
from the operation of that portion of the Indian 
Succession Act, 1865, which relates to succession 
to the property of an intestate, and to define the 
Parsee law relating to such succession. It provides 
for the cases of a male Parsee dying intestate leav- 
ing a widow and children, of a female Parsee leaving 
a widower and children, of a male Parsee leaving 
children, but no widow, and of a female Parsee 
leaving children, but no widower, of a Parsee leav- 
ing a widow or widower but no lineal descendants, 
and of a Parsee leaving neither widow nor widow- 
er, nor lineal descendants. This Act was necessi- 
tated by the repugnance which the Parsees felt to 
treating females as on an equality with males in 
matters of intestate succession. Under the Act, 
(unless when children succeed to the property of 
their intestate mother), a male will take double the 
share of a female standing in the same degree of 
propinquity to the intestate. 

Lastly, as to the compilation which I have 
ventured to call a commentary, I wish to speak with 
sincere deference. My professional brethren will 
at once see that it is not intended for them, but for 
the Judges and practitioners in the Mofussil. 
Nevertheless, I am not without hope that it may 
here and there be useful to such members of the 
Presidency Bars as did not practise in the Equity 
Courts before coming to India. They will perhaps 
be unfamiliar with some of the sources from which 
the draftsmen of the Succession Act drew their rules 
and illustrations, and I have spared no pains to 
ascertain these sources, feeling, as I do, the truth 
of what is now a trite remark, that no elaborate and 
complex result, such as a Eeligion, an Art or a. 
Code, can be scientifically understood without a 
knowledge of the rudimentary ideas on which it 
rests and of the various forms which it assumed in 
the successive stages of its developement. Nor can 
I help thinking that at home those practitioners 
who may have to advise on Indian settlements and 
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titl^ may be occasionally aided W the indications 
'wbioh tbis book contains of the differences between 
the law of England and that of British India. 
Bat, as I said, the book is primarily intended for 
non-professional persons. I have ther^ore, nn- 
^ess where the rules to be found in it were purely 
arbitrary, endeavoured to state the reasons on 
which they rest, and thus to facilitate th^ decision 
of the unforeseen questions winch are sure to arise 
upon them. I have added many Illustrations, 
•taken, mostly, from the English Equity and 
Ecclesiastical reports, and distinguished from those 
that have the force of statutory law by being 
printed in small type. Above all things I have 
striven to make the lan^age of my commentary 
clear and untechnical. And if 1 shall be sometimes 
unintelligible, let my readers not accuse, me of want 
of willingness, but rather lay to heart the saying of 
the Mariner to Count Amaldos : 

Yo no digo esta cancien tino a qnien comigo va. 

W. S, 

Calcutta, I 

lOtt August, 1865. ) 
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* W. H. Macn.’— Principles and Precedents of Mahommedan Law, Calcutta 

1825. 

* Phill. Dorn.'— Phillimore, Law of Domicil, 1847. 

* Rop. Leg. — Roperis Treatise on the Law of Legacies, 3d od., by White, 1828. 

* Bandars' Inst.'— Sandars' Institutes of Justinian, 2d ed., 1859. 

* Bhepp. Touchst.'— Sheppard’s Touchstone of CommonAsSuranoes, 7th ed., 1820. 

* Smith R. & P. P.'— Smith's Law of Real & Personal Property, 3d ed., 1865, 

* Spence Eq. Jur.^— Spence, Equitable Jurisdiction, Vol II., 1849. 

* Story Eq. Jur.'— Story on Equity Jurispmdence, 6th ed., 1858. 

*Suga. Pow.'— Sunden's Treatise of Powers, 8th ed., 1861. 

* Sugd. Vi & P.'— Sugden on the Law of Vendors and Purchasers, 13th ed., 1857, 

* Westl.'— Westlake on Priyate Intemarional Law, 1858. 

* MTh. 5c T. L. C.'— White and Tudor's Leading Casesin Equi^, 1849. 

*Wms. Exors.'— Willuuns on the law of Executors m Adinioistnteri 

5th ed., 1856. 
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F. 9, L 14,jlbr > Sfaiteta^ mdl' SMst*’ 

P. 6, L 8of iht eonuiHntirjr, M •Jbekamider Sial t. 

jDiMiee» 1 Bonhi. SIO/ 

P. 7* L il, add ^ A power creiled i)j aa BoglUi Win to appoint mombtoi 
** bj Will dalj executed” aw be exeonted hf a Will vM aooording to tbe 
law of England or to a Will made in eonilwmitj with the law of the 
testator*! domicile (Vamri v. BarkMSi^ 84 L J. Ch. 811)/ 

P. 10, last Ibe, ai^ * See, too, tbe Intenmtional Domicile Act, 1861 (84 
25yio.e.l81) Bec.l/ 

F. 17, last line, add ^See Attorney Qeneral v. K&kUr^ 9 S, L. Ca. 654.' 

F. 24, lines 7 and A (nnittke uiom *of !pl and mombles beoonung subject 
to different rules in such a case ;* and for line 22 tnbetUute ^ * The real estate 
of a female in&nt has hitherto not been capable of being bound by tbe 
settlement, because her real estate does not ny the marriage become the 
a^olnte property of the husband (Simon v. /onss, 2 R. A M. 376^. Hence 
See. 45, which extends to moveables as well as immoveables, was introduced 
as an enabling Section.* 

P. 25, line 6 from bottom, add ‘If; however, be be of ‘sound mind* (like 
Laura Bridgman) and over 18, there is no reason why under this Act he should 
not be a testator.* 

F. 81, line 3, /or ‘where* read ‘when* 

P. 32, line 21 from bottom, add ‘ Reee^ 34 L. J. Prob. 5.6 : Croft v. Crofts 
34 L. J. F^b. 44.* 

P. 33, line 22, after ‘598* merVLnke^ 11 Jur. N. B. 397.* 

P. 84, after Illustration (c) imert * Qoldie^ 1 Bouln. 860.* 

F. 36, line 13 from bottom, for ‘Asuwcon* read *Luxamnjee (1 Bomb. 
H. C. Rep. 77).* 

P. 40, line 1 1 frnm bottom, q/lSsr ‘ 135* insert ‘ Mudden Mohan Mallkh^ 2 
Bouln. 

P. 46, Olttstration (/) line 4, for ‘ testators' read ‘ testator* 

P. 47, line 27, /or * E’ read ‘ C.* 

— line 86, J^r ‘ apparently’ read ‘apparent’ 

P. 48, Illustration (o) for ‘ zimindirf read ‘ zamlndirT 
P. 50, line 16, /or ‘ two more’ read * two or more’ 

P. 52, line 27,/or ‘ ibW read ‘ 1 Jarm. Wills.* 

F. 54, line 2 from bottom, qfter ‘ Wills* insert 765. 

P. 58, Illustration (f)for ‘ bequest* read ‘bequeaths’ 

P. 68, last line, for (n) read (w) 

F. 69, line 19, /or ‘ are legitimate* read ‘ are illegitimate* 

P. 72. line 5, ‘entitied^ read ‘ entitled* 

— line 7 frm bottom, before ‘ (Hawk.* insert ‘ 18* 

P. 74, in maig. note, for * or* read ‘ of 

P. 75, line 9, /or * survivor* read ‘other joint-tenant* 

P. 76, line 11 from bottom, /or * whereby* read ‘ where by* 

P. 77, line 18 from bottom,/or ‘ brotheP read ‘ brothers* 

P. 78, line 11, /or ‘A,’ read^Xf 
----- line 12 fr^ bot^ i(/ler ‘F liieK 
P. 81, Sec. 101, line Xfor ‘leaving* read ‘living* 
line 19, bifore ‘impliedly* taisrf ‘or* 

— line 9 from bottom, /or ‘Ilg.* rood ‘Bq.’ 

F. 90, last line, for ‘interest**} not* read interest** 
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P. l»,KiielI,/<w*B*r^‘0’ 

P. 14S, note, Une \htfm * 8.* in»ifi ‘S’ 

F. 161, Seo. 84S. The whefe llie iwte to tbts Seetion, eieept 
Ihie, ihoiild he tmnepoi^ ^ 

P. 180, line IS from bottoia,4f/fer ‘volunte^’ iiieeft ‘ The phnie “Iwe 
no nsht” merely eicoliite the exeenter^adieoretioa.’ 

P. 101, line 14, ‘property’ imeri * to* 

P, 191, line 23, /or ‘That into •«?* reorf * fti Eaglead’ 

P. 196, Ime 17, Jbr * Msimi r§ad^ JCemef’ 

P.200, note, line 2,^ ‘ nnncupidiTO’ ttwerl ^(Ndwah Amin-ood^Dow^ 
kh y. Syud Jkihtm AH Khan^ S Mock 1. A. Ca. 199).* 

P. 201, Une 8, for ^ 9* rwd ‘ 8.’ 

P.20S, after Sec. 7, M ‘When there » no next of kin the Crown, of 
•ourse, wcHild take ai Mmui Jkent' 

P. 210, line 1,/or * 1865? read ‘ 1855.’ 

F. 215, $ee, 17 meri ‘The Adminlatrator General is entitled imder 
this Section to a grant in preftrence to an ordinary pecuniary legatee ( Ftagoi, 
1 Bom. H. G. Bep. 103).’ 

P. 21 7, line 2 from bottom, for * hall* read * shall” 

P. 221, line 5, for ‘ 1855’ read ‘ 1849.* 

P. 280, line 15 from, bottom, /or ‘ certihate’ read ‘ certifuiate’ 



An Act to amend and define the Law of Intestate and 
Testamentary Succession in British India. 

Whereas it is expedient to amend and define the 

rules of law applicable to Intes- 
tate and Testamentary Succes- 
sion in British India ; It is enacted as follows : — 

Part I. 

Preliminary. 

1. This Act may be cited as “The Indian 

Short Title. Succession Act, 1865.” 

2. Except as provided by this Act or by any 

other law for the time being in 
force, the rules herein contain- 

india in cases of ed shall constitute- the law of 

British India applicable to all 
cases of Intestate or Testa- 
mentary Succession. 

3. In this Act, unless there be something repug- 
interpreution Clause, nant in the Subject or Context- 

Words importing the singular number include 

“ K..mi.cr •’ plural : words importing the 

plural number include the sin- 
gular ; and words importing the 
male sex include females. 

“ Person” includes any Company or Association, 

or body of persons whether in- 
corporated or not. 

“ Year” and “ Month” respectively mean a year 

“Year.” and month reckoned according 

“ Month.” to the British Calendar. 

“ Immoveable property” includes land, incor- 
pro- poreal tenements and things 
attached to the earth, or perma- 
nently fastened to anything which is attached to 
the earth. 

^ Incorporeal tenements/ An incorporeal tenement includes ererj 
modification of right concerning land, to which the law has attributed 
a substantiTe though invisible ueing. It consists of a right, not to the 


“ Gender.” 


“ Person.” 
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possession of the land itself, but to some benefit to arise out of it 
(Ilurton, Comp. Secs. 3, 4.) For example, Rents, private rights of 
Way rights to running Water (a), and to Light. 


“Moveable property” means property of every 
“Moveable proper- description except immoveable 
ty” property. 

See the Penal Code, Sec. 22. 


“ Province” includes any division of British India 

“ Province ” having a Court of the last re- 

“ British India” means the Territories which are, 

“ British India.” 5° ^Cr 

Majesty or her successors by the 
Statutes 21 and 22 Vic., Cap. 106 f'An Act for the 
letter Government of India) other than the Settle- 
ment of Prince of Wales’ Island, Singapore, and 
Malacca. 

“ District Judge” means the Judge of a principal 

“ District Judge.” 

non. 

“ Minor” means any person who shall not have 

“Minor.” Completed the age of eighteen 

“Minority.” ycars, and “ ulinority” means the 

status of such person. 

“ ■'V'SH” means the legal declaration of the inten- 
tions of the testator with respect 
to his property, which he desires 
to he carried into effect after his death. 


This definition seems taken from the Roman Law : “ Voluntatis 

nostrae justa sententia, dc co, quod quis post mortem suam fieri veKt,’’ 
Dig. lib. 28, tit. 1, 1. 1. 


“ Codicil” means an instrument made in relation 
.. .. to a Will, and explaining, alter- 
° ing or adding to its dispositions. 

It is considered as forming an additional part of the 

Will. 


This is the meaning now given by English law to Codicil, 
old, it meant a testament without an executor appointed), llie 
Roman Codicilli might be made without there being any testament 
at all, and were merely directions enforced as creating Jidei commma, 
Band. Inst. 350. 


(o) 1 Mori. Dig. 2(i, ser, 389 : 1 Madras H, C. Rep, 258. 
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A Cod icH is prima facie dependent on the Will, and, ns wc shall see, the 
destruction of the latter is presumed to be a revocation of the former 
{Greenwood v. Cozens^ 2 Sw. & T. 364, 8G8.) 


“ Probate” means the copy of a Will certified 
p under the seal of a Court of 

”* * *■ competent jurisdiction, with a 

grant of administration to the estate of the testator. 


From Wms. Exors. 254. 


“ Executor” means a person to wliom the execu- 
^ „ tion of the last Will of a deceas- 

xccutor. person is, by tlie testator’s 

appointment, confided. 


In England an executor means “ the person to wlioin life execution 
of the last Will and Testament o f personal estate is, by the testator’^ 
appointment, confided (Wms Exors. HIG). No distinction being 
drawn by this Act between the <h*volutlon of real and that of per- 
sonal property, the words italicised have been omitted from this de- 
hnitioD. 


“Administrator” means a person appointed by 
, . . „ competent, authority to adminis- 

ter the estiitc oi a deceased 
person when there is no executor. 

And in every part of British India to wliich this 
“Local Govern- Act shall extend, ‘‘Local Oo- 

ment.” vernmciit” shall mean the per- 

son authorized by law to administer Executive Go- 

„ vernment in such part; and 

“High Court.” M TT- w-< AV 1 11 i.1 

“ High Court shall mean the 
highest Civil Court of Appeal therein. 

4. No person shall, by marriage, acquire any 

Interest, and powers iutcrcst ill* the property of the 
not acquired nor lost pcrsoii whom lie or she marries, 
by marriage. incapable of doing 

any act in respect of his or her own property, which 
he or she could have done if unmarried. 


This Section (which does not apjily to marriages contracted before 
Ist January 186G — see Sec. 331) will make important changes in 
the general rights, liabilities and disabilitie.s arising out of the relation 
of husband and wife, in the case of jiersona to whom English Law has 
hitherto been applied in India. 

So far as regards property, it apfiears to abolish by implication the 
doctrine of unity of persons between husband and wile. 

Of the effect of marriage upon the acts and agreements of the 
husband and wife prior to marriage^ Marriage will still revoke the 



( 4 ) 


maker’s will, except when made tinder a power in the case mentioned in 
Section 56. But a spinster’s submission to arbitration in respect of her 
own property will not be revoked by her marriage before the award, 
(dhamley v.Winstanley^ 5 East, 266 : Buss. Arb. 156), and the marriage 
of a spinster partner will now probably be held not to operate as a disso- 
lution of a partnership at will (Nerot v. Bumard, 4 Rep. 17). 

Of the effect of marriage upon the prior acts and agreements 
of the husband or wife^ with or in relation to each other. It will proba- 
bly be held that Section 4 has altogether done away with the common' 
law rule, that where a man marries his creditor the debt is thereby 
released. The law remains as it was in the case of an executrix or 
administratrix marrying a debtor to the estate {Dorchester v. 
Webb., Cro. Car. 372), and in that of an executor marrying a residuary 
legatee {Baker v. Hall^ 12 Ves. 497). 

Of the effect of limitations of property to husband and wife 
during the coverture. At common law, when an estate is conveyed or 
devised to the husband and wife during the coverture, they will take 
by entireties, i. e. each of them is seised of the whole estate, and 
neither of a part, and the survivor is entitled to the whole ; but the 
husband may do what he jileases with the rents and profits during covert- 
ure. ’I’his doctrine rests on the unity of persons between husband and 
wife whicli, as above suggested, would seem to be abolished 
in the case of those to whom this Act applies. The conse- 
quence is tliat the husband and wife in such a case would take as joint 
tenants with equal undivided shares, and with power to each to alien 
his or her own moiety in his or her life-time. When a term of years 
becomes vested in husband and wife, the husband alone will have no 
power, such us he has at common law (Co. Lilt. 187 b.), to assign the 
term so as to bind the wife surviving. And when lands are granted 
jointly to a husband and wife and a third person, Littleton’s doctrine, 
that the married couple would only take a moiety, would probably 
not be followed. 

Of gifts and grants heftvecn husband and wife. In this re- 
spect the law generally soeiiis unaltered. Since the statute of uses 
a husband has been able to convey to his wife, and in equity a gift by 
a husband to his wife has always been upheld where the transaction 
was bond fide and reasonable. It will, however, possibly be held, 
Bhould such a case as Doe v. Gilbert., 5 Q. B. 423, Sugd. Pow. 168, 
arise, that a wife, tenant for life with the usual leasing power, may grant 
a lease to her husband ; and where a husband gives his wife moveable 
property, he will have iio power to alien it. 

Of the husbands interest in wife's personal estate in possession. 
Section 4 altogether does away with the rule, that marriage is an 
absolute gill to the husband (a) of the personal chattels of whfeh the 
wife was actually and beneficially possessed at the time of the mar- 
riage in her own right ; (5) of’ such other personal chattels as come to 
her during the marriage ,* and (c) of the chattels personal of' the 
wife which, at the time of the marriage, were in the possession of a 
third person.* (See 1 Bright, 34). It also does away with the rule 
that marriage is a gift to the husband of his wife’s chases in action^ 
(that is, things to whicli she has only a bare right enforceable by suit, 
such ns debts owing to her, arrears of rent, legacies, negotiable in- 
struments, Government Promissory Notes, etc.), on condition that he 
reduce them into possession during the continuance of the marriage. 


* In suing for these it will now be necessary for the wife to join; quaere., 
itideed, whether the husband should be a party ? The Code of Civil Procedure 
IS silent on the eubjoct. 
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He will no longer be able, hy his indorsement alone, to pass his wife’s 
negotiable instruments {Mason v. Morgan^ 2 A. & E. 30) : nor has 
he arw power to release or assign her choses in action. 

Of the husbands interest in personal estate belonging to his 
wife as executrix or administratrix. By English Law marriage gives 
the husband no interest in the goods and chattels belonging to his 
wife as executrix or administratrix, because, it is said, such gift might 
prove disadvantageous to the creditors of the testator or intestate, 
(I Bright, 39). Section 4 in this respect leaves the law as it was. Jt 
would, however, seem that under this Act the husband is not entitled 
to administer in his wife’s right, and, consequently, that he has no 
power of disposition over the personal estate vested in her as execu- 
trix or administratrix, and that he cannot release debts owing to the 
estate of the testator or intestate. 

As regards the wife’s chattels real the husband takes no in- 
terest in her right, no power to sell, sub-lease or mortgage them dur- 
ing the coverture. It follows, of course, that the law will make no 
disposition of the wife’s term in case of the husband's misconduct, e. g,, 
for committing waste or incurring forfeiture under the Penal Cocle. 
Nor can his wife’s property be sold for the satisfaction of his debts. 

With respect to tlie wife’s freeholds lor life and to her free- 
holds of inheritance before the birth of issue, the husband, according 
to the law hitherto in force, acquired a freehold interest during the 
joint lives of himself and his wife (1 Bright, 1 12). But as to lands 
and tenements of which she was seised in fee or in tail, upon having 
issue by her born alive that might by possibility inherit the estate by 
descent from her, he was entitled to an interest for his own life — called 
‘ an estate by the curtesy’ — in the lands and tenements in question. 
Section 4 denies him any such interest, and removes from Indian 
law a large and difficult body of learning, which, in a country where 
tliere are so few settlements, would have occasionally caused much 
difficulty in working out the part of this Act relating to succession. 
Other difficult heads of English law — the husband’s }>ower over his 
wife’s realty — liis right to be relieved against dispositions of property 
made by the wife before marriage, her equity to a settlement out of her 
own property — are also swept away by the operation of this Section. 
And m antenuptial settlements prepared after the commencement of 
this Act it will be needlesH to insert the usual covenant to settle the 
wife’s after-acquired property, or (as regards her own property) at 
the time of the marriage to create a trust for her separate use. 

It will probably still be held that the permissive receipt by the 
husband of the wife’s income shall be assumed to have :.aken place 
with her consent, and hence that she shall not be allowed to charge 
him as her debtor for the amount received, or, at all events, shall not 
be allowed to recover more than one year’s income. (2 Dav. Conv. 
2nd ed. 56, 57). 

Henceforward, in the absence of a settlement, a wife's estate (as in 
the case of property settled to the separate use of a married woman 
which she is not restrained from anticipating) will be liable for her 
engagements (Vaughan v. Vanderstegen^ 2 Drew. 179), and chargeable 
with the consequences of a fraud or breach of trust committed by her 
(Barrow v. Barrow.^ 4 K. & J. 409 : Hughes v. Wells^ 9 Hare 773 : 
Clive V. Carew^ 5 Jur. N. 8. 487.) 

The only way, then, in which a husband by operation of law be- 
comes entitled to his wife’s estate is as her administrator under Sec. 
205; and when he dies without having recovered all his wife’s personal 
estate, letters of administration de bonis non &c. of her estate, will 
probably, in accordance with the English practice till lately (I Bright, 
41 ). be granted to the representative of the wife — the administration 
being thus united with the beneficial interest. 
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Part II. 


5. Succession 

Law regulating suc- 
cession to a deceased 
person's immoyeable 
and moreable property, 
respectiyelf. 

time of his death, 
perty of a person 
of the country in 
time of his death. 


Of Domicile. 

to the immoveable property in 
British India of a person deceas- 
ed is regulated by the law of 
British India, wherever he may 
have had his domicile at the 
Succession to the moveable pre- 
deceased is regulated by the law 
which he had his domicile at the 


Illustrations. 

(a) A, having his domicile in British India, dies in 
France, leaving moveable property in France, moveable pro- 
perty in England, and property, both moveable and im- 
moveable, in British India. The succession to the whole is 
regulated by the law of British India. 

(b) A, an Englishman having his domicile in France, 
dies in British India, and leaves property, both moveable 
and immoveable, in British India. The succession to the 
moveable property is regulated by the rules which govern 
in France, the succession to the moveable property of an 
Englishman dying domiciled in France, and the succession 
to the immoveable property is regulated by the law of 
British India. 

The first clause of this Section is merely a particular case of the 
rule, that succession to immoveable property is regulated by the lex 
loci rei sifae {Doe v. Vnrdilly 5 B. & Cr. 438). 

If a Will be made in England of lands in India, its construction and 
the ceremonial of its execution will be governed by the imles laid 
down in this Act. So if a man die intestate, domiciled in England, liis 
lands in India will descend according to the rules hereinafter prescribed 
in cases of intestate succession. (1 Jarm. Wills, 1, 2). 

Mobilia sequantur personam (a), as the rule that succession to move- 
ables is regulated by the lex domicilii is occasionally expressed, of course 
respects only questions of testacy and intestacy, of the interpretation 
ana construction of the Will (see Trotter v. Trotter, 4 Bl. N. S. 502) 
and of the devolution of the property: {Enohin v. Wylie, \0 H. L. 
Ca. 1,13: Crispin v. Doglioni, 3 Sw. & T. 96) : the Court of Adminis- 
tration is regulated by the lex loci rei sites (I Jarm. Wills, 2). It 
was to prevent the evils which would result from a couflict of jurisdic- 
tions, that the law of domicile was introduced and adopted by civilised 
nations (10 H. L. Ca, 15). But parties entitled to insist on the 
authority of the Court of the domicile may, by their conduct give 


(a) See Story Confl. of par. 380, PhilUm. Dom. 8, and Bremer v, 

t, 10 Moo. r. C. C. 300, 358, per Lord Wcnslcy dale : Boyesx. Bedak, 12 W. 
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to the Court where the property is situate power to construe tie Will 
and administer the estate so fitr as funds and persons in the jurisdiction 
of the latter Coiurt are concerned (10 L. Ca. 16). 

The Section under consideration does not appear to affect the rule, 
that a WiU made under a power, if executed as required by the power, 
will be good without reference to the testamentary law of the testator's 
domicile : for the appointee takes, not under the instrument exercis* 
ing, but under the instrument creating, the power ; and the latter in- 
strument will be construed according to the law of the place where it 
is executed if it deal with moveables and according to tne lex loci rei 
$it(B if it deal with immoveables. 1 Jarm. Wills, 5. 

6. A person can only have one domicile 

One domicile only for the purpose of succession to 

affects succession to his moveable property, 
moveables. 

See Somerville v. Somerville^ 4 Ves. 794, per Lord Alvanley : Forbes 
V. Forbes^ Kay 353, per Wood V. C. 

7. The domicile of origin of every person of 

Domicile of origin of legitimate birth is in the country 
person of legitimate in which at the time of his birth 

his father was domiciled : or if he 
is a posthumous child, in the country in which his 
father was domiciled at the time of the father’s 
death. 

Illustration. 

At the time of the birth of A, his father was domiciled in 
England. A's domicile of origin is in England, whatever 
may be the country in which he was born. 

8. The domicile of origin of an illegitimate 

Domicile of origin of child is ill tho country in which, 
illegitimate child. 

mother was domiciled. 

Except in one point, Sections 7 and 8 merely express the rule 
of the Civil Law : Patris originem unusquisgue sequitur and Ejus^ qui 
justum patrem non hahet^ prima origo a matre (I Burge, 33 ; Scrimshtre 
V. Scrimshire, 2 Hagg. Cons. Rep. 405). The exception referred to, 
is the provision as to the domicile of origin of a posthumous child. 
The rule hitherto prevalent is that such a child’s domicile of origin is 
the domicile which its mother had at the time of its birth. 

The A ct makes no provision for the case where the child’s parents 
are unknown. It is submitted that the domicile of origin is then the 
place of its birth, or that where it is found (Westl. 35.) 

Domicile is the legal conception of residence (Westl. 30), of which there 
are three kinds. 1. Every one receives at birth a “ Domicile of origin” 
(domicilium originis vel naturale^ domicilium nativitatis) which adheres 
until another is acquired and so, throughout life, each successive domi- 
cile can only be lost by the acquisition of a new one (Sec. 9 infra : W estl. 
33) — II. Domicile by operation of law (necessarium) which attaches to 
two classes : those under the control of another, as in the case of (a) the 
wife (Secs. 15, 16) b. the minor, Sec. 14), c. the servant, (Sec. 12) and 
those on whom the State affixes a domicile as in the case of a. the officer, 
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h. tbe prisoner (Sec. 16). — III. Domicile of choice (voluntarium, 
adscititium) where one is abandoned and another acquired (Phillim. 25). 

Continuance of do- The domicile of origin pre- 

miciie of origin. Tails until a uew domicile has 

been acquired. 

« 

The presumption of law is that tbe domicile of origin is retained 
unless the change is proved. The burthen of proving the change is cast 
on him who alleges it (1 Burge, Comm. 34, 40 : Aikman v. Aikman^ 3 
Macq.877 : 7 Jur. N. S. 1017, per Lord Wen8leydale,.4% Oen. v. Rowe^ 
Hurl. & Colt. 31 ; 8 Jur. N. S. 823). The circumstances amounting to 
proof of the acquisition of a new domicile are defined in the following 
Section to be these ; 1 st, the factum of taking up a new habitation in a 
country not that of his origin, and 2d, that such habitation be “ fixed” i. e. 
taken up with the animun manendi., the intention to reside, in the new 
locality. As to the first it would seem that a man’s being in itinere would 
not be a sufficient taking up a new habitation (but see Munro v. Douglas, 
5 Madd. 379 : Forhes v. Forbes, Kay 354) : there must be a complete 
transit to, and an actual residence in the new home. But to consoli- 
date the new domicile, when the transit is once complete, length of 
time is not important : one day will be sufficient, provided the animus 
manendi exist (Craigie v. Lewin, 3 Curt. 448 : Westl. 38). When death 
occurs in transitu the old domicile (If an acquired one) does not remain, 
the consequence being that tbe domicile of origin reverts, Lyall v. Palon, 
25 L. J., Ch. 746 : 2 Jarm. Wills 9 : 3 Sw. & T. 18. Much difficulty 
will probably arise from the ambiguity of the term “ fixed” as it de- 
pends for its interpretation on the intention of the party, which must be 
collected from various indicia incapable of precise definition. (Wood 
V. C., Kay 353) : the mere being in the new locality for however long a 
continuance, will not of itself be sufficient. As Lord Cranworth said 
in Whicker v. Hume, 7 H. L. Ca. 159, and in Moorhouse v. Lord, 
10 H. L. Ca. 283, a man must intend qvatenus in illo exuere patriam. See 
further as to the effect of residence, Hodgson v. Beauchesne, 1 2 Moo. 
P. C. 285, 328, A Scotch domicile has been retained by the absence of the 
animus manendi, during an ei^ht years’ habitation in London {Munro v. 
Munro, 7 Cl. & F. 842, Westl. 36.) Next, as tbe intention must be 
to reside, it will not be satisfied by a sojourn adopted for a limited or 
temporary purpose, with the design of returning on accomplish- 
ment (Westl. 36.) Thus in the case of the political refugee (Section 
10, infra. Illustration 6), which seems suggested by DeBonneval v. De 
Bonneval, 1 Curt. 856, his hope of a political change, which may 
enable him to return, is considered to preserve to him his native 
domicile. So an English domicile would not be lost by the intention 
of spending a year or two in Italy for the sake of health ( Whicker 
V. liume, 13 Peav. 366, 898) — though,” says Mr. Westlake, “ if 
the necessity of a warm climate should cause one to remove his 
establishment to Naples, it would not be preserved by the indefinite 
hope of returning at some future period with a renovated constitution” 
(see Hoskins v. Mathews, 8 De G. Mac. & G. 13 : Moorhouse 
V. Lord, 10 H. L. Ca. 292, per Lord Kingsdown). 

The following is Dr. Phillimore’s list of the circumstances which 
have been relied on as affording evidence of the intention (animus 
manendi). 1. Place of birth and origin. 2. Oral (a) and written declara- 
tion. 3. The place of death. (5) 4. The place of wife (c)and family. 5. The 

, The English Courts ascribe little value to oral declarations, Phill. 513 ; 
12 "Moo. P. C. 326. 

(ft) A circumstance of very slight moment, Phill. 114, 118. 

(c) See per Wood V. C., Kayi 
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lioiiM of trade. The depositorjr of fiunily and memoriaU* 

7. The Miuietoii hooee. 8. Desorqpdon in legiu doouments. 9. Poe* 
seeiioD and exereiBe of political r^hts and privilcgea. 10. Posaemion 
of real eatate. 11. Length of residence and lapM of time. (Time 
being, according to Lord Stowell, the grand ingrement in conadtuting 
domimle, 9 Rob. Adm. 99^. 

It is a rule that an office which re<}tiire8 a residence confers a 
domicile in that place where its holder is bound to reside constantly. 
But to this the Act makes two exceptions, first, in the case of persons 
residing here in the Civil or Military ^nrice, next, in the case of 
AmbaMadors and Consuls. Except in the case of the servant of an 
Ambassador or Consul (Sec. 12^, the Act is silent as to the domicile 
of a domestic servant, which is held to be that of his master (Westl. 
42, Fhillim. et^eq.). 

As to prisoners, an enforced sojourn does not change the domicile 
{Burtony, Fiaker, 1 Milw. 183: PhiUim. Dom. 88.1 unless, as in the 
case of transportation for life Sec. 16), it be such as to exclude the 
possibility of return (PhiUim. Dom. p. 89 : Westl. 47, 48). 

A domicile will not be lost by a constrained residence in a foreign 
country (In the Goods of the Duchess D'OrUans^ 1 Sw, & T. 254.) 

10. A man acquires a new domicile by taking 
'•Acc^uisition of new bis iQxcd babitation in a 

country which is not that of 
his domicile of origin. 

Explanation . — A man is not to be considered as 
having taken up his fixed habitation in British 
India merely by reason of his residing there in 
Her Majesty’s Civil or Military Service, or in the 
exercise of any profession or calling. 

Illustrations. 

(a.) A, whose domicile of origin is in England, proceeds 
to British India, where he settles as a Barrister or a Mer- 
chant, intending to reside there during the remainder of his 
life. His domicile is now in British India. 

See The Indian Chiefs Robins. Adm. Rep. 18. 

(6.) A, whose domicile is in England, goes to Austria, 
and enters the Austrian service, intending to remain in that 
service. A has acquired a domicile in Austria. 

Ommaney v. Bingham^ Phill. Dom. 72-75, 5 Ves. 757. 

(c.) A, whose domicile of origin is in France, comes to 
reside in British India under an engagement with the British 
Indian Oovemmeut for a certain number of years. It is his 
intention to return to France at the end of that period. He 
does not acquire a domicile in British India. 

(d.) A, whose domicile is in England, goes to reside in 
British India for the purpose of winding up the affairs of a 
partnership which has been dissolved, ana with the inten- 
tion of returning to England as soon as that purpose is 

B 
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accomplislif^d. He does not by such residence acquire a 
domicile in British India, however long the residence may 
last. 

(e.) Af having gone to reside in British India under the 
circumstances mentioned in the last preceding illustration, 
afterwards alters his intention, and takes up his fixed habi- 
tation in British India. A has acquired a domicile in Bri- 
tish India. 

(J.) A, whose domicile is in the French Settlement of 
Chandemagore, is compelled by political events to take 
refuge in Calcutta, and resides in Calcutta for many years in 
the hope of such political changes as may enable him to 
return with safety to Chandemagore. He does not by such 
residence acquire a domicile in British India. 

De Bonneval v. Be Bonneval^ 1 Curt. 85{>. 

(gr.) A, having come to Calcutta under the circumstances 
stated in the last preceding illustration, continues to reside 
there after such political changes have occurred as would 
enable him to return with safety to Chandemagore, and he 
intends that his residence in Calcutta shall be permanent. 
A has acquired a domicile in British India. 

The Explanation follows the first branch of the old rule, that 
a person did not change Lis domicile by going to British India 
in the service of the Crown ; but that it was otherwise if he entered 
the service of the East India Company (Bruce v. Bruce, 2 B. & P. 
229 : Forbes v. Forbes, Kay, 356 : Jopp v. Wood, 1 1 Jur.N. S. 52, 212.) 
The provision embodied in the explanation “ is as regards the bulk of 
the army, nothing more than a statement of the existing law. Its ap- 
plication to the staff corps and to the official and promssional classes 
may perhaps be less favourable to tbe ac^isition of an Indian domicile 
by those classes than the strict rules of English law, but we believe 
that it is the most just and suitable rule that can be laid down for 
India.** — First Beport of Commissioners, 


11. Any person may acquire a domicile in 

Special mode of ac- British India by making and 
quiring domicile in depositing in some Office itt 
British India. British India (to be fixed by the 

Local Government), a declaration in writing under 
his hand of his desire to acquire such domicile, pro- 
vided that he shall have been resident iu British 
India for one year immediately preceding the time 
of his making such declaration. 


This Section seems suggested by the French Code Civil, Art. 
104, which permits a person to declare his domicile to the municipality 
of tbe place which be has abandoned, and to that of the pla^ to 
which be has transferred his domioile. Such declaration affords con- 
olusive evidence of the existence of the intention. ■ 
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12. A person who is appointed by the Govern- 
ment of one country to be its 
ambassador, consul or other re- 
presentativo in another country 
does not acquire a domicile in 
the latter country by reason only 
of residing there in pursuance 
of his appointment ; nor does 

any other person acquire such domicile by reason 
only of residing with him as part of his family or as 
a servant. 

The house of an Amba^i'^ulor is considered to be part of hw 
fovereiffn’s territory pV'estl. 9, note, 45). But as the same reason docs 
not apply to the domicile of Consuls [Maltass v. MaUass^ Rob. 79 : 
Gout V. Zxmmermann^ 5 Notes of Cases, 445) or Attaches, another OTOund 
must be sought for the rule ; and it is supplied by the duty oi these 
classes of public servants to act for the interest and remain identi- 
fied with the feelings of the State by which they are accredited. Ac- 
cordingly the doctrine is confined to the retention of the home-domi- 
cile by such minister when sent out. If a Government choose to employ 
iu such capacity the services of one already resident in the foreign 
country — a frequent case with consuls, and not unknown with ambas- 
sadors {Heath V. Samson^ 14 Beav. 441) — the domicile is not changed by 
the appointment (Westl. 45), and see Atti/. Gen. v. Keni^ 31 L. J. 
Each. 391 : 1 Hurl. & Colt. 12. 

13. A new domicile continues until the former 

Continuance of new domicile has been resumed, or 

domicile. another has been acquired. 

No provision is made as to the evidence of resumption of domicile, 
as to which see In the Goods of Raffenel 3 Sw. & T. 49 : Moor* 
house V. Lord^ 9 Jur. N. S. 677 : 10 H. L. Ca. 272. The requisite 
evidence would be slighter than is necessary to justify the conclusioti 
that a man means to abandon his domicile of origin and acquire a new 
one {Lord v. Colvin^ 4 Drew. 366). 

Where a domicile has been acquired, the burthen of proof lies on 
him vho seeks to show that that domicile has been changed {Maxwell 
V. McClure.^ 6 Jur. N. S. 407.) 

14. The domicile of a minor follows the domicile 

Minor’* domicUe. 5^® parent from whom he 

derived his domicile of origin. 

What, then, b the rule, in the case of a legitimate child, after 
the father's death, and after the death of both parents ? It would seem 
that, under the Act, a fatherless minor's domicile is that which it had 
at its father's death. And there b some reason for this rule, as it 
precludes the possibili^ of the mother or guardian gaining an advan- 
tage, in case of the child s death under age, by removing its domicile 
to a country where the rules of succession are more advantageous to 
them (see Westl. 35). The weight of English authority, however, 
was in favour of the mother’s domicile. See PoUinger v. Wightman, 3 
Mer. 67 : I Jariii. Wills, 1 1 . But Denisart and the French Courts in 
his time held that neither mother nor guardian could change the mi- 
nor’s domicile (Phillim. 37, 38.) 


Domicile not acquired 
by residence in a coun- 
try merely as the re- 
presentative of a foreign 
Government, or by resi- 
dence with him as part 
of bis family or as a 
s>crvant. 



( 12 ) 

Exception .’— domicile of a minor does not 
change with that of his parent, if the minor is mar- 
ried or holds any office or employment in the service 
of Her Majesty, or has set up, with the consent of 
the parent, in any distinct business. 

The minor married (whether with or without the proper con- 
sent ?) is treated as sui juris in respect of his domicile, since on his mar- 
riage he is emancipated and actually founds an establishment separate 
from the parental home. (Westl. 36 : Fhillim. 49, 50.) 

15. By marriage a woman acquires the domicile 

DomicUc acquired by of her husband, if she had not 
a woman on marriage, the Same domicile before. 

“ By marriage” that is, by an actual lawful marriage, not by 
an unlawful marriage or mere betrothal (Burge 35.) 

She acquires the husband’s domicile even before sne leaves her resi- 
dence {ih.). The tlieory of this act^^uisition of domicile rests upon 
this: it is the wife’s duty to reside with her husband, and with this 
duty her wish is presumed to coincide (^Westl. 7.) 

If a widow remarry, her domicile will be that of her second husband 
(rhill. 27.) 

16. The wife’s domicile during the marriage 

Wife’s domicile dur- follows the domicile of her bus- 
ing marriage. band. 

In re Daly^ 25 Beav. 456. 

Exception. — I'he wife’s domicile no longer follows 
that of her husband if they be separated by the sen- 
tence of a competent Court, or if the husband is 
undergoing a sentence of transportation. 

“ Separated” i. e. whether by divorce a vinculo^ or a mensa et ioro 
only ( Williams v. Dormer., 2 Kob. 505) or, semble, by a decree for 
judicial separation (Dolphin v. Robins, 7 H. L. Ca. 390, 416, per Lord 
Cranwortb. But see Yeiverion v. Yelverton, 1 Sw. & T. 574). There 
may also be exceptional cases to which even without judicial 
separation the general rule would not apply, as, for instance, 
wiiere the husband has abjured the realm, has deserted his wife and 
established himself permanently in a foreign country (7 H. L. Ca. 416.) 
and see Pitt v. Pitt, 10 Jur. N. S. 785,736, per Lord Westbury C. 

In such cases, and also when the husband dies, the wife regains the 
power of changing her domicile, but retains the last matrimonial 
domicile until she has actually changed it animo et facto (Westl. 42.) 

Except in cases stot- 17. Except in the cases above 

a^n^wdomkSe**^'*'**'^ * p«rson cannot 

during minority acquire a new 

domicile. 

18. An insane person cannot acquire a new 

Lunatic's a^nisition domicile iu any other way than 
of new donucile. by jjis domicile foUowiog the 

domicile of another person. 
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A domicile of choice can of course only be acquired by a person 
iui juris. MThere a Scotchman after a tenrice of forty jears in India 
became insane and was sent to England on leave and never recovered 
his fiumlttes and died in Englandf it was held that his domicile was 
Anglo-Indian (Hephtm v. akirping^ 9 W. R. 764), The section only 
wpears to apply to cases of lunatic minors and lunatic married women 
Quaere, would an adult lunatic acquire the domicile of the committee 
of his person ? See Phill. Dorn. p. 55, 

19. If a man dies leaving moveable property in 

Succession to a per- British India i in the absence of 

son’s movable proper- proof of any domicile elsewhere, 

absence of proof of his SUCCesSlOn tO the property 18 re- 
domicile elsewhere. gulated by the law of British 

India. 

This section^ in the case of the death in India of every person 
other than a Hindu, a Buddhist or a Muhammadan, throws the onus 
on him who would prove that the deceased was domiciled elsewhere. 

Past III. 

0/ Consanguinity. 

This Part docs not apply to Parsecs (Act XXI of 1865, Section 8.) 

20. Kindred or consanguinity is the connexion 

Kindred or consan- Of relation of persons descended 
guioity. from the same stock or common 

ancestor. 

This is the old definition : vinculum pertonarum ab eodem stipite 
descendentium, 2 Black. Comm., 203: Wms. Exors., 365. 

21. Lineal consanguinity is that which subsists 

between two persons, one of 

Lineal conaangumity. jg descended in a direct 

line from the other, as between a man and his 
father, grandfather, and great-grandfather, and so 
upwards in the direct ascending line ; or between 
a man, his son, grandson, great-grandson, and so 
downwards in the direct descending line. Every 
generation constitutes a degree, either ascending or 
descending. A man’s father is related to him in 
the first degree, and so likewise is his son ; his 
grandfather and grandson in the second degree ; 
bis great-grandfather and great-grandson in the 
third. 


2 Black. Comm., 203 ; Wma. Exon. 363, 366. 
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32. Collateral consanguinity is that which sub* 

Cuiiaterai coniangui- sists between two persons who 
"•‘r- are descended from the same 

stock or ancestor, but neither of whom is descended 
in a direct line from the other. For the purpose of 
ascertaining in what degree of kindred any colla- ’ 
tcral relative stands to a person deceased, it is pro- 
per to reckon upwards from the person deceased to 
the common stock, and then downwards to the 
collateral relative, allowing a degree for each person, 
both ascending and descending. 

In other words, to take the sum of the degrees in both lines 
to the common ancestor (Wms. Exors., 366, 367.) 

23. For the purpose of succession, there is no 

„ , , , ,, distinction between those who 

rersons held lor pur- i j. v i ^ -i 

pose of succession to he rcldtCu tO Q» pCFSOII uCCCASCu. 

similarly related to the tlirough his father aod those who 

deceased. related to him througli his 

mother ; nor between those who are related to him 
by the full blood, and those who are related to him 
by the half blood ; nor between those who were 
actually born in his life time, and those who at the 
date of his death were only conceived in the womb, 
but who have been subsequently born alive. 

By English law, the half blood is admitted to administration as well as 
the whole : for they are kindred of the intestate, and have been exclud- 
ed from the inheritance of land only on feudal reasons. Therefore the 
brother of the half blood shall exclude the uncle of the whole blood. 

A child in ventre sa mere at the time of the father’s death, is, by 
the rules of the Common and the Civil law, to all intents and purposes 
a child as much as if bom in the father’s life-time (Doe v. Clarke, 

2 H. Bl. 401 : Wms. Exors. 1348.) 

24. In the annexed table of kindred the degrees 

itiode of computing are computed as far as the sixth, 

degrees of kindred. ^nd ate marked by numeral 

figures. 

The person whose relatives are to be reckoned, 
and his cousin-german, or first cousin, are, as shown 
in the table, related in the fourth degree ; there 
being one degree of ascent to the father, and another 
to the common ancestor the grandfather ; and from 
him one of descent to the uncle, and another to the 
cousin-german ; making in all four degrees. 
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A grandson of the brother and a son of the uncle, 
I. c., a great-nephew and a oousin-german, are in 
equal degree, being each four degrees removed. 

A grandson of a cousin-german is in the same 
degree as the grandson of a great uncle, for they 
are both in the sixth degree of kindred. 



3 















( 16 ) 

Part IV. 

Of Intestacy. 

25. A uian is considered to die intestate in 

A. » .1.1 p™p«*7 r®T“ 

a deceased Mrson is he bas BOt made a testamentary 

considered to We died disposition which is Capable of 
intestate. . r 


Illustrations, 

(a.) A has left no Will He has died ‘intestate in res- 
pect of the whole of his property. 

{b.) A has left a Will, whereby he has appointed B his 
executor ; but the Will contains no other provisions. A has 
died intestate in respect of the distribution of his property. 

The appointment of B. as executor does not operate as a 
tcstamentaiT disposition in his favour of any part of the testator's 
property. This uos been the law in England since 1 1 Geo. 4 & 1 
Will. 4, cap. 40. 

(c.) A has bequeathed his whole property for an illegal 
purpose. A has died intestate in respect of the distribution 
of his property. 

((/.) A has bequeathed 1,000/ to B, and 1,000/ to the 
eldest son of C, and has made no other bequest ; and has 
(lied leaving the sum of 2,000/ and no other property. C 
died before A without having ever had a son, A has died 
intestate in respect of the distribution of 1,000/. 

N. B. The rest of this Fart does not apply to Parsees (Act XXI 
of 1865, Sec. 8.) 

26. Such property devolves upon the wife or 

husband, or upon those who are 
of such jJjq kindred of the deceased, 

in the order and according to 
the rules herein prescribed. 

Explanation . — The widow is not entitled to the 
provision hereby made for her, if by a valid contract 
made before her marriage she has been excluded 
from her distributive share of her husband’s estate. 

So in England the widow's title under the statute of distribu- 
tions may be barred by a settlement before marriage excluding her 
from her distributive share of her husband's estate ; and even in the 
case of a female infant she may be barred of her right by such a 
settlement^ made before marriage, with the approbation of her parents 
and guardians (Wms. Exoi-s. 184*i). In Slatter v. Slatier, I Y. 8r C. 
28, Lyndhurst L. C. B., held that a separation-deed executed by the 
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wife after marriage did not deprive her of her statutory share. It is, 
however, to be noted that the deed did not mention such share ex- 
pressly. 

27. Where the intestate has left a widow, if he 

Where the intestate has also left any lineal descend- 

left a widow and anjg one-third of his property 
iiueal descendants, or r 1 1 -i i j. i. • • ^ j 

a widow and kindred shall belong to his widow, and 

only, or a widow and the remaining two-thirds shall 
no kindred. descendants, ac- 

cording to the rules herein contained. If he has 
left no lineal descendants, but has left persons 
who are of kindred to him, one-half of his pro- 
perty shall belong to his widow, and the other 
half shall go to those who are of kindred to him, in 
the order and according to the rules herein contained. 
If he has left none who are of kindred to him, the 
whole of his property shall belong to liis widow. 

The first and second rules laid down in this Section arc those that 
have hitherto prevailed as to the personal property of an intestate 
husband, liut where an intestate leaves a widow, hut no next of kin, 
the widow has hitherto been entitled only tf) one moiety of the per- 
sonal estate, the other going to the Crown {Cave v. llobcrts^ 8 fciim. 
214.) 

It has lately been held in England that a wife divorced a mensa et 
(oro is one of the next of kin, and entitled Under the statute (Rolfe v. 
Perry ^ 32 L. J., Ch. 14.) 

28 . Where the intestate has left no widow, his 

Whore the intestate Property shall go to- his lineal 
has left no widow, and acscendants Or to tliosc wlio aro 
where he has left no of kindred to him, not being 


kindred. i- i j i . !• . 

lineal descendants, according to 
the rules herein contained : and if lie has left none 
who are of kindred to him, it shall go to the Crown. 


The Crown would take the property subject to the intestate’s 
debts, if any (Wms. Exors., 1365), and not in a fiduciary character hut 
beneficially (Kane v. Keynoldsy 4 1). M. & G. 511, per Lord Cranworth). 
In England the Crown usually grants the projjerty, with the exception 
of a small part, by letters patent or otherwise ; and then, says Mr. 
Justice Williams (Exors. 1365), such grantee seems of course entitled 
to the administration, and, consequently, to the sole enjoyment of the 
property. 


C 



( 18 ) 
Part V. 


Of the Distrihution of an Intestate's Property. 

This Part does not apply to Parsees* (Act XXI of 1865, Sec. 8.) 

(a.) Where he has left lineal descendants. 

29. The rules for the distribution of the intes- 

Ruies of distribution. Property (after deducting 

the ■widow 8 share, ii he has left 

a widow) amongst his lineal descendants are as 
follows : — 

30. Where the intestate has left surviving him 

Where the intestate » child or children, but no more 
hai left a child or chii- remote lineal descendant through 
dren only. ^ deceased child, the property 

shall belong to his surviving child, if there be only 
one, or shall be equally divided among all his sur- 
viving children. 

** Child” and “ Children” here mean, respectively, a child and 
children legitimate according to the law of the country where its 
narentH are domiciled at the time of its conception and birth, and not 
by the law of the countiy where it is born (In re Wright, 2 K. & J. 
595) : sec 2 PI. (/orn. 247 : Birtu htHtle v. Vardell, 7 Cl. & F. 925, 934 : 
and fu rc Doiitt Estate, 4 Drew 109. 

31. Where tlic intestate has not left surviving 

Where the intestate child, but has left a 

]m left no child, but a graudchild OT grandchildren, and 

grand- jjq more remote descendant 
through a deceased grandchild, 
the property shall belong to his surviving grandchild 
if there be only one, or shall be equally divided among 
all his surviving grandchildren. 

Illusi rations, 

(a.) A has three children, and no more ; John, Mary, 
and Henry. They all die before the father, John leaving 
two children, Mary three, and Henry four. Afterwards A 
dies intestate, leaving those nine grandchildren and no de- 
scendant of any deceased grandchild. Each of his grand- 
children shall have one-ninth. 

From Wms. Uxorn, 1348-9. 

(b.) But if Henry has died, leaving no child, then the 
whole is equally divided between the intestate’s five grand- 
children, the children of John and Mar}\ 

(c.) A has two children, and no more ; John and Mary. 
John dies before his father, leaving his wife pregnant. Then 
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Where the intestftte 
leaves lineal descend- 
ants not all in the same 
degree of kindred to him 
and those through 
whom tlie more remote 
descend are dead. 


A dies, leaving Mary surviving him, and In due time a child 
of John is born. A*s property is to be equally divided be- 
tween Mary and such posthumous child. 

32. In like manner the property shall go to the 
Where the intestate surviving lineal descendants who 

•*** are nearest in degree to the in- 

ffrandchildren or lineal a ^ ^ 1 ii • 

descendants in a remo- testate, where they are all 111 the 

ter degree. degree of great-grandchildicu to 

him, or are all in a more remote degree. 

33. If the intestate has left lineal descendants 

who do not all stand in the sanie 
degree of kindred to him, and 
the persons through whom the 
more remote are descended from 
him are dead, the property shall 
bo divided into such a num- 
ber of equal shares as may correspond with the 
number of the lineal descendants of the intes- 
tate who either stood in the nearest degree of 
kindred to him at his decease, or, having been of 
the like degree of kindred to him, died before 
him leaving lineal descendants who survived 
him ; and one of such shares shall be allotted to 
each of the lineal descendants who stood in tlio 
nearest degree of kindred to the intestate at his 
decease ; and one of such shares shall be allotted 
in respect of each of such deceased lineal descend- 
ants ; and the share allotted in respect of each of 
such deceased lineal descendants shall belong to 
his surviving child or children or more remote lineal 
descendants, as the case may be ; such surviving 
child or children or more remote lineal descendants 
always taking the share which his or their parent 
or parents would have been entitled to respectively 
if such parent or parents had survived the intes- 
tate. 

Illustrations, 

(a.) A had three children, John, Mary, and Henry ; 
John died, leaving four children, and Mary died, leaving 
one, and Henry alone survived the father. On the death of 
A intestate, one-third is allotted to Henry, one-third to 
John s four children, and the remaining third to Mary s one 
ebUd, 
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(h.) A left no child, but left eight grandchildren, and 
two children of a deceased grandchild. The property is 
divided into nine parts, one of which is allotted to each 
grandchild ; and the remaining one-ninth is equally divided 
between the two great-grandchildren. 

(c.) A has three children, John, Mary, and Henry. 
John dies leaving four children, and one of John's children 
dies leaving two children. Mary dies leaving one child. 
A afterwards dies intestate. One-third of his property is al- 
lotted to Henry ; one-third to Mary’s child ; and one-third 
is divided into four parts, one of which is allotted to each of 
John’s three surviving children, and the remaining part is 
equally divided between John’s two grandchildren. 

(J.) Where the Intestate has left no lineal des- 
cendants. 


34. Where an intestate has left no lineal 


Rules of. liatrihuiion descendants, the rules for the 

where the intentate distribution of his property (after 

has left no lineal des- deducting the widow’s share, 
ccnci&tiLs* •/'i V i/s *1 \ 

II he has leit a widow) are 

as follows : — 

35. If the intestate’s father be living, he shall 
Where intestate’s succeed to the property. 


father is living. 

36. If the intestate’s father is dead, but the in- 
testate’s mother is living, and 
there are also brothers or sisters 
of the intestate living, and 
there is no child living of any 
deceased brother or sister, the mother and each 
living brother or sister shall succeed to the property 
in equal shurcs. 


Where intestate’s 
father is dead but his 
mother, brothers and 
sisters are living. 


Illustration. 


A dies intestate, survived by his mother and two brothers 
of the full blood, John and Henry, and a sister Mary, who is 
the daughter of his mother, but not of his father. The 
mother takes one-fourth, each brother takes one-fourth, and 
Mary, the sister of half blood, takes one-fourth. 

37, If tHe intestate’s father is dead, but the 

Where inte«u»e’8 intestate’s mother is Hving, and 
father is dead aud bis if auy brother Or sister, and 
mother, a brother or qj children Of any 

any deceased brother brother or sister who may have 
or sister are living. died in the intestate’s lifetime 
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are also living, then the mother and each living bro- 
ther or sister, and the living child or children of 
each deceased brother or sister, shall be entitled to 
the property in equal shares, such children, if more 
thau one taking in equal shares only the shares 
which their respective parents would have taken if 
living at the intestate’s death. 

Illustration. 

A the intestate leaves his mother, his brothers, John and 
Henry, and also one child of a deceased sister, Mary, and 
two children of George, a deceased brother of the half blood 
who was the son of his father but not of his mother. -The 
mother takes one-fifth, John and Henry each take one-fifth, 
the child of Mary takes one-fifth, and the two children of 
George divide the remaining one-fifth equally between 
them. 

38. If the intestate’s father is dead, but the 

Where intestate’s intestate’s mother is living and 

father is dead and his brothers and sistors are all 
mother and the chil- i j i i r 

(Iren of any clecijaseci UGflQ, but fill Or fl-Uy of thoill 

brother or sister are have left children wlio Survived 

the intestate, the mother and 
the child or children of each deceased brother or 
sister shall be entitled to the property in equal 
shares, such children (if more than one) taking in 
equal shares only the share which their respective 
parents would have taken if living at the intestate’s 
death. 

Illustration. 


A the intestate leaves no brother or sister, but leaves his 
mother and one child of a deceased sister Mary, and two 
children of a deceased brother George. The mother takes 
one-third, the cliild of Mary takes one-third, and the 
children of George divide the remaining one-third equally 
between them. 


39, If the intestate’s father is dead, but the 

intestate’s mother is living, and 
there is neither brother, nor 
sister, nor child of any brother 
or sister of the intestate, the 
property shall belong to the 


Where intestate’s fa- 
ther is dead, but his 
mother is living:, and 
there is no brother nor 
sister nor nephew. 


mother. 
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40. Where the intestate has left neither lineal 

Where inte.tate hae descendant, uor father, nor mo- 
left neither lineal des- ther, the property is divided 
■ ‘ nor father nor equally between his brothers 

and sisters and the child or chil- 
dren of such of them as may have died before him, 
such children (if more than one) taking in equal 
shares only the share which their respective parents 
would have taken if living at the intestate’s 


death. 

41. If the intestate left neither lineal descend- 

Whero intoatate ha, ^nt, nor parent, nor brother 
left neither lineal de- nor sistcr, his property Shall be 
nor pa.rent, divided equally amonsr those of 

Ills relatives who are in the 
nearest degree of kindred to him. 


nor brother nor sister. 


Illustrations, 


(a.) A, the intestate, has left a grandfather and a grand- 
mother, and no other relative standing in the same or a 
nearer degree of kindred to him. They, being in the second 
degree, will be entitled to the property in equal shares, 
exclusive of any uncle or aunt of the intestate, uncles and 
aunts being only in the third degree. 

(I/.) A, the intestate, has left a great-grandfather or 
great-grandmother, and uncles and aunts, and no other 
lelative standing in the same or a nearer degree of kindred 
to him. All of these being in the third degree shall take 
equal shares. 

(c.) A, the intestate, left a great-grandfather, an uncle, 
and a nephew, but no relative standing in a nearer degree 
of kindred to him. All of these being in the third degree 
shall take equal shares. 

(r/.) Ten children of one brother or sister of the intestate, 
and one child of another brother or sister of the intestate, 
constitute the class of relatives of the nearest degree of 
kindred to him. They shall each take one-eleventh of the 
property. 

42. Where a distributive share in the property 

Children's advance- of a person who has died intestate 
nienu not to be brought shall be claimed by a child, or 
into otc pot. descendant of a child of such 

person, no money or other property which the intes- 
tate may during his life have paid, given, or settled 
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to or for the advancement of the child by whom or 
by whose descendant the claim is made, shall be 
taken into account in estimating such distributive 
share. 

Respecting this Section, the Commissioners observe, “ We propose 
to omit the rule of the English law by which, in cases of total intes- 
tacy, anything which a child may have received from the father in his 
lifetime by way of advancement, is deducted from bis share of the 
father’s estate. This rule, though founded upon a desire to equalise 
as far as possible the benefit derived by children from their father's 
property, often fails to effect that object, and proves productive of 
considerable inconveniences. It tends to encourage minute and diffi- 
cult investigations of matters of family account, and it frequently in- 
terferes with the arrangements of a father who has given property to a 
child by way of advancement, and yet has not seen fit to make any 
alteration in his testamentary dispositions ; and these evils, which are 
often felt in England, would be still more felt in India.” 

The Section only alters the law as regards succession from intestate 
fathers. Where a mother, being a widow, advances a child and dies 
intestate, leaving many children, it has always been held, since Lord 
King’s decision m Holt v. Frederick^ 2 P. Wms. 857, that the child 
advanced shall not bring what he received from his mother into hotchpot 
(Wms. Exors. 1350). 

It may be remarked that the money, &c., will not be taken into 
account, whether the provision takes effect before or after the intes- 
tate’s death. Wms. Exors. 1353, 1356. 


Part VI. 


Of the Effect of Marriage and Marriage Settlements 

on Property. 


43. The husband surviving his wife has the same 

Rkht« of widower rosY>cct of hcr property, 

and widow respective- if sbe die intestate, as the widow 
•y- lias iu respect of her husband’s 

property, if he die intestate. 

This Section (43) does not apply to Parsecs, Act XXI of 1 8G5, Sec. 8. 


44, If a person whose domicile is not in British 

India marries in British India a 
person whose domicile is in Brit- 
ish India, neither party acquires 
by the marriage any rights in 
respect of any property of the 
other party not comprised in a 
settlement made previous to the 
marriage, which he or she would not acquire there- 
by if both were domiciled in British India at the 
time of the marriage. 


No rights to proper- 
ty not comprised in an 
antenuptial settlement, 

by marriage 

a person do- 
and « person 
not domiciled in critish 
India. 



For instanoe, if a man domiciled in England, marries an East Indian 
woman possess^ of land and monej in Inma, sbe acquires bis domicile 
(Sec. 15), and (in the absence of Section 44) her unsettled moveables 
would, according to the law of England, immediately become the ab- 
solute property of the husband, while her immoveable property would 
go according to that of British India, the lex loci rei 8it(B^ i. e. this 
Act. To prevent this evil of land and moveables becoming fubject to 
did'erent rules in such a case, Section 44 was introduced. 

45. The property of a minor may be settled 

Settfement of minor’s “ Contemplation of marriage, 
property in contempia- provided the Settlement be made 
tion of marriage. by the minor with the approba- 
tion of the minor’s father, or if he be dead or absent 
from British India, with the approbation of the 
High Court. 

Hitherto the general personal estate of a female infant was bound 
by a settlement made on her marriage, because such personal estate 
became by the marriage the absolute property of the husband, and 
the settlement was in eflcct his settlement and not hers (3 Dav. Conv. 
2nd ed. 728 n., citing Sir John Leach in Simpson v. Jones^ 2 Russ. & 
My. 376). Now, by Sections 4 and 44, this reason is no longer valid. 
Ih mcc Section 45 was introduced as an enabling Section. 


Part VII. 

0/ Wills and Codicils. 

46. Every person of sound mind and not a 

Persons capable of minor, may dispose of his pro- 
inakingwais. perty by Will. 

‘ Of sound mind.’ The Will of an idiot is of course void (Dyer 
1 43 b), and, as we shall see from Explanation 4, infra, mental imboci- 
lity arising from advanced age, or produced permanently or tempora- 
rily by drinking, or any other cause, may destroy the testamentary 
power (1 Jarm. Wills, 29). A person impeaching a will on the. ground of 
the testator’s supposed incapacity of mind, must establish such incapacity 
by the clearest and most satisfactory evidence. The burthen of proof 
I'ests upon him who attempts to invalidate what, on its face, purports 
to be a legal act. Sanity must be presumed till the contrary is shewn 
(Wms. Exors. 18, 19). A Will made by a lunatic, who afterwards 
recovers his understanding, does not thereby obtain any validity. 
But if he should, after having regained a sound state of mind, revive 
the Will made during his former insanity it would become valid 
(Wms. Exors. 196). 

“ A minor” (Section 2) means any person who has not completed 
the age of eighteen years. This, say the Commissioner is the age 
at which the Courts of Wards withdraw from the mimagement of the 
estates of youthful landholders. In computing the age of a person 
the day of bis birth is included. I’hus if he were bom on the 16th of 
January 1848 he would attain his majority on the 15tb of January 
1866, and as the Law does not recognise fractions of a day, the age 
would be attained at the first instant of the latter day (1 Jarm. 
WUls, 89). 
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^ Every person* includes alien friends, and, a]^arently, alien enemies 
(.Mayor of Lyons v. E. /. Co^ 1 Moo. I A. Ca. 175, 286), A felo 
de se (See in the Goods of Bailey^ 31 L. J. Prob. 178) and con- 
victed criminals seem able to make Wills under this Act. 

Notwithstanding the opinions of Lord Mansfield (1 Cowp. 2G8) and 
Mr. Justice Williams (^Exors. 10, 109), it is now clear that two or more 
persons may make a joint Will which, if properly executed by each, is, 
so far as his own property is concerned, as much his Will, and is as well 
entitled to probate on the death of each as if he had made a separate 
Will (1 Jarm. Wills, 13, citing Re Stracey 1 Jur. N. S. 1177, and see 
In the Goods of Lovegroee^ 2 S. & T. 453\ But a joint Will made by 
two persons, to take efiect after the deatli of both, will not be admitted 
to probate after the death of either (i?c Raine, 1 Sw. & T. 144). 

Mutual Wills may also be made (Hinckley v. *Se>nmon.t, 4 Ves. 160) ; 
and a Will may be made so as to take effect only on a contingency, and 
if the contingency does not happen the W'ill ought not to be admitted 
to probate ( 1 Jarm. Wills 12.) 

Explanation 1. — A married woman may dispose 
by Will of any property which she could alienato 
by her own act during her life. 

By Roman law a married woman was as capable of bequeathing os 
a femme sole. But at common law a wife's Will was void as to lands, and 
as to chattels she had no testamentary power, unless the husband was 
banished or transported, or unless the will was restricted to property of 
which she was executrix or admini.stratrix, or unless it was made with her 
husband’s special permission (Wins. Kxors., 48). But equity bolds a 
wife’s will valid as an execution of a power, or in pursuance of an iigrec- 
ment, or as a disposition ol' her separate estate (2 Briglit GO; Wins. 
Exors. 54). The pre.sent Section assimilates the law in ibis respect 
to the Roman and e(|ultable doctrines. 

Expl(iJiatio)i 2. — Persons who are deaf, or dumb, 
or blind are not thereliy incapacitated for making 
a Will if they are able to know what they do by it. 

By English law one who is <leaf and dumb from his birth is pre- 
sumed to be an idiot, and therel’ore incapable of making a will. But 
such a presumption may be rebutted (Wins. Exors. IG: llarrod 
V. Harrod., 1 K. & .1. 4, 9). Where probate was souLdit of 
the will of a testator who was deaf, dumb and illiterate, the 
Court, before granting probate, required eviden(‘e on affidavit of 
the .‘^igiiH by whieli the testator had signified that he understood 
and approved of the provisions of the Will : In the Goods of Owslon.^ 
2 Sw. & T. 461 : In the Goods of Gcale., 3 Sw. & T. 431. ^J'he 
Ecclesiastical Courts have always recognised a blind man’s will — 
allowing him even to make a nuncupative testament; but his will in 
writing mu.st be read before witnesse.s, and in their presence acknow- 
ledged by him for his will (Wins. Exors., 17). The Explanation omits 
ibc case of a i>eri>on who is deaf and dumb and blind, who is held in- 
capable of making a will (Co. Lit. 42 b). 

Explanation 3. — One who is ordinarily insane 
may make a Will daring an interval in which he is 
of sound mind. 

The party setting up the will in such a case must prove that the 
will was made in a lucid interval — a matter sometimes of extreme diffi- 

D 
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ciilty (Carttvright V. Cartwright^ 1 Phillim. l9 : Wms. Exors. 19, 20). 
The act iteelf of making unassisted a rational will is strong proof of a 
lucid interval (Nicholli v. Binns, 1 Sw. & T. 239 : but see Dyce 
Sombre v. Troupy 1 Deane Ecc. Rep. 22.). 

Explanation 4. — No person can make a Will 
while he is in such a state of mind, whether arising 
from drunkenness, or from illness, or from any 
other cause, that he does not know what he is 
doing. 

The probabilities, d priori^ in favour of a lucid interval are infinitely 
stronger in a case of delirium than in one of permanent proper insa- 
nity ; and the difficulty of proving a lucid interval is less, in the same 
exact proportion, in the former, than it is in the latter case {Brogden 
v. Browriy 2 Add. 445, per Sir John Nicholl). 

A person may make a will, though “his understanding is obscur- 
ed” by drink, “ and his memory troubled” (Swinburne cited Wms. 
Exors. 38). When the testator was habitually addicted to the use of 
spirituous liquors, under the actual excitement of which he talked and 
acted in most respects like a madman, all that need be shewn is the ab- 
sence of the excitement at the time of the act done, or at least the ab- 
sence of ex<!itcment in any such degree as would vitiate the act done 
{Ayrey v. fjilly 2 Add. 206). 

A will executed by a testator of sound mind, and afterwards wholly 
or partially defaced by liim while of unsound mind, is to be pro- 
nounced for as it existed in its integral state, that being ascertainable. 
Tort of a will may be established, and part lield disentitled to 
probnte, if actual incapacity be shown at the time of the execution 
of the latter part. So a will may be held valid, and probate refused 
to a codicil, because the deceased was insane at the time of making the 
latter (Wms. Exors. 39). 

It may be well to note that it has been held that letters written to a 
testator and not acted upon, or indorsed or answered by him, are not 
evidence of his sanity (Doe d. Tatham v. Wrighty 4 Bing. N. C. 489). 

Illustrations, 

(a.) A can perceive what is going on in his immediate 
neighbourhood, and can answer familiar questions, but has 
not a competent understanding as to the nature of his pro- 
jKjrty, or the persons who are of kindred to him, or in whose 
favour it would be proper that he should make his Will A 
cannot make a valid Will. 

See Harwood v. BakeVy 3 ^loo. P. C. C. 282, 290. 

(6.) A executes an instrument purporting to be his Will, 
but he does not understand the nature of the instrument nor 

the efiFect of its provisiona This instrument is not a valid 
Will. 

(c.) A being very feeble and debilitated, but capable of 
exercising a judgment as to the proper mode of disposing of 
his property, makes his Will This is a valid Will 

*1 he Act makes no provision as to the form of a Will, as to its langu- 
age, its punctuation, or as to the materitds with which it may be written. 
Of these m their order. 



( 27 ) 


First ts to the Form. To operate as a Will an instrument need not 
of a testamentarj form. The form of a pa]^ does not adeot its 
title to probate, provided the deceased intend that it should operate 
after Ate death (Wms. Exors., 90), and make it depend for his death as 
necessary to consummate it (Ibid. 92). Thus Bonds, Marriage-Settle- 
ments, Letters, Drafts on Bankers, &c., have been held to be testamen- 
ts (Ibid. 91). But it will be remembered that papers in their terms 
dispositive will be entitled to probate, unless they are proved not to 
have been written animo testandi, whilst in the case of papers of an 
equivocal character the animus must be proved by the party claiming 
under them (Wms. Exors., 92 : Thomcroft v. Laehmar^ 2 S. & T. 479). 
It is not necessary that the testator should intend to perform, 
or be aware that he nad performed a testamentary act. On the other 
hand a Will though formally executed as such, will not be valid if 
there were no animut testandi^ e. g. if it was written in jest (Nichollx 
V. Nicholls^ 2 Phillim. 180, and see Lister v. Smithy 82 L. J. Prob. 29). 
And when a clause is introduced into a testamentary paper per fneu- 
riam and the testator executes the will in ignorance of the existence 
of the clause, it forms no part of the will, and probate will be granted 
of the remainder of the paper (/n the Goods of Duane^ 2 S. & T. 590). 

Several instruments of different natures and forms, may be considered 
as constituting altogether the Will of the deceased (Wms. Exors. 93). 

Instructions for a Will if properly executed and attested may be as 
operative as a Will itselfi so a paper described as “ Heads,” “ Plan” or 
“ Sketch” of a Will, may be admitted to probate, if the requisites as 
to signing and attestation have been complied with. But in such cases, 
when the character of the paper is on the face of it equivocal, parol 
evidence is admissible as to whether the testator meant the instrument 
08 memoranda for a future disposition or to execute it as a final Will 
(3 Phillim. 479 : Alathewsy. Warner^ 4 Ves. 186, 5 Ves. 23: Wms. 
Exors., 95, 314). 

The validity of a Will is not affected by reason of blank spaces 
having been left in it {Conirhy v. Gibbons^ 1 Rob. 705). 

Kext as to the language. It is immaterial in what language a Will 
may be written (Shepp. Touchst. 407). If the testator used a foreign 
tongue and be 
employed can 
expressions in 
18 Beav, 426). 

No legal instrument should be punctuated. But in construing a Will 
marks of punctuation, parentheses, capital letters, &c., may be taken 
into consideration (Hawk. 7, citing Morrall v. Sutton, 1 Phill. 533 : 
Compton V. Bloxham^ 2 Coll. 201 : Oppenheim v. Henry ^ 9 Hare, 
802 n. : Gauntlett v. Carter ^ 17 Beav. 586.) 

Lastly as to the materials. A Will or codicil, or any part tliereof, 
may be written on paper, parchment or any other substance (a), in any 
character, at large, by abbreviations, or in cipher (Shepp. Touchst. 
407), and may be made or altered in pencil ( Bateman v. Pennington, 
3 Moo. P. C. C. 223 : Kell v. Charmer, 23 Beav. 195 : In the Goods of 
Mundy, 7 Jur. N. 8. 52,) as well as ink. “ But when the nuestion is, 
whether the testator intended the paper as a final declaration of 
his mind, and as testamentary, or whetner it was merely preparatory 
to a more formal disposition, the material with which it is written be- 
comes a most important circumstance. And it has been held that the 
general presumption and probability are that when alterations in pencil 
only are made, they are aeliberative ; where in ink, they are final and 
absolute*' (Wms. Exors., 96). 

(a) It is to be hoped that when the testamentary portion of this Act shall be 
extended to Hindds, the use of cadjans or palmicaves for testamentary purposes 
will be prohibite^l by the LegitiUtiire« 


uomiciiea in iintisa inuia lue cncct oi ttic language 
only be looked at to ascertain what arc the cfjui valent 
the testator’s mother tongue (see Reynolds v. Kortright, 
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47. A father, whatever his age may be, may by 

Testamentary Guar* appoint a guardian or 

dian. guardians for his child during 

minority. 

The disabilitjr of infancy was expressly taken away in regard to the 
paternal appointment of testamentary guardians by the Stat. 12 
Car. 2, c, 24, s. 8, and unintentionalij restored by the Stat. 1 Vic., c. 
26= Act No. XXV ot 1838. The jurisdiction to grant probate of an 
instrument is founded on the fact that it affects personal property. 
Hence a paper purporting to be a Will, but containing sinmly an a^ 
pointment of a guardian, is not entitled to probate (/n the Goods oj r, 
Morton^ 3 Sw. & T. 422). Administration will be granted to a testamen- 
tary guardian of minors, preferably to a guardian elected by them 
(/n the Goods of Morris^ 3 Sw. & T. 360). 

The father is the only person who can appoint guardians by Will. 
But a testamentary appointment of guardians by the mother (after 
the death of the fatner and not interfering with any appointment by 
him) would induce the High Court to appoint by preference the 
persons named, and is therefore not wholly ineffectual {Stuart v. Bute^ 
9 H. L. Ca. 440, 442 ; 4 Dav. Conv. 2d ed. 8). 

If several guardians are appointed by will and one or more die, the 
office survives {Eyre v. Countess of Shaftesbury^ 2 P. Wins. 103). 
Otherwise in the cose of guardians appointed by the Court of 
(yiiancory {Bradshaw v. Bradshaw^ 1 Russ. 528 : 4 Dav. Conv. 2d ed. 
57, 58). 

48. A Will or any part of a Will, the making 

Will obtained by f ^l^ich Iias bccu causcd by 
fraud, coercion or im- fraud Or COCrClOD, Or by SUCh 
portunity. importuuify as takes away the 

free agency of the testator, is void. 

If part of a will has been obtained by fraud, probate should be re- 
fused as to that part and granted as to the rest {Allen v. McPherson^ 
1 H. L. Cas. 191 : Wms, Exors. 42). 

Though all requisite formalities have been complied with, and the 
testator was perfectly in his senses, a Will obtained by actual force can 
never stand (Wms. Exors. 41). “ Coercion,” as we see from Illustration 
(rf), includes “ fear,” and though Mr. Justice Williams says that is not a 
vain fear, but a fear that may fall in constantem virxim^ as the fear of 
dcatli, or of bodily hurt, or of imprisonment, or of the loss of all or 

f iart of one’s poods (^Wms. Exors. 14), in Boyse v. liosshorovgh (6 
1. L. Ca. 2) it was held that imaginary terrors may be sufficient to 
constitute coercion. 

The importunity invalidating a Will must be such as the testator is 
too weak to resist, such as will render the act no longer the act of the 
deceased, nor the free act of a capable testator (Wms. Exors. 43, 
citinp Sir John Nicholl). 

Failure to establish pleas of fraud or undue influence will, as a 
rule, be followed by condemnation in costs {Summerell v. Clements^ 3 
Sw. & T, 35 : 29 L. J. Prob. 134, and see Mitchell v. Gard, 3 Sw. 
& T. 279). 

Illustrations. 

(a.) A falsely and knowingly represents to the testator 
that the testator s only child is dead, or that he has done 
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some undutifol act> and thereby induces the testator to make 
a Will in his, A’s favour ; such Will has been obtained by 
fraud, and is invalid. 

(A) A by fraud and deception prevails upon the testator 
to bequeath a legacy to him. The bequest is void. 

(o.) A, being a prisoner by lawful authoritv, makes his 
Will. The Will is not invalid by reason of the imprison- 
ment 

(d.) A threatens to shoot B, or to bum his house, or to 
cause him to be arrested on a criminal charge, unless ho 
makes a bequest in favour of C. B in consequence makes a 
bequest in favour of C. The bequest is void, the making of 
it having been caused by coercion. 

(e.) A being of suflScient intellect, if undisturbed by the 
influence of others, to make a Will, yet being so much under 
the control of B that he is not a free agent, makes a Will 
dictated by B. It appears that he would not have executed 
the Will but for fear of B. The Will is invalid. 

(f.) A being in so feeble a state of health as to be unable 
to resist importunity, is pressed by B to make a Will of a 
certain purport, and does so merely to purchase peace, and 
in submission to B. The Will is invalid. 

(^r.) A being in such a state of health as to be capable of 
exercising his own judgment and volition, B uses urgent in- 
tercession and persuasion with him to induce him to make a 
Will of a certain purport A, in consequence of the interces- 
sion and persuasion, but in the free exercise of his judgment 
and volition, makes his Will in the manner recommended by 
B. The Will is not rendered invalid by the intercession and 
persuasion of B. 

(h.) A with a view to obtaining a legacy from B, pays 
him attention and flatters him, and thereby produces in him 
a capricious partiality to A. B, in consequence of such 
attention and flattery, makes his Will, by which bo leaves a 
legacy to A. The bequest is not rendered invalid by the 
attention and flattery of A. 


Though persuasion may be employed to influence the dispo- 
sitions m a Will, this does not amount to influence in the legal 
sense; and whether or not a capricious partiality has been shown, 
the Court will not inquire. But where persuasion is used to a testa- 
tor on his death-bed, when even a word distracts biro, it may amount to 
force and inspiring fear (Wms. Exors. 44, citing Sir Wm. Wynne.) 

49. A Will is liable to be revoked or altered by 

Will mfty be revoked the maker of* it at any time 
or altered. wbcn he is Competent to dispose 

of his property by Will. 
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Even though the testator make bis will iirevooable in^ the strongest 
and most express terms, vet he may revoke it, because his own act and 
deed cannot alter the judj^ent of law to make that irrevocable whieh 
is of its own nature revocable. A Will is therefore said to be ambula* 
tox 7 until the death of the testator (Wms. Exors. 109). In Loffw v. 
Maw^ 3 Giff. 592, however, Stuart V. C. negatived the power to revoke 
a giit by codicil, the gift being the consideration for valuable services 
and represented to the donee as having been secured to her. 

Except in the case of an attesting witness (Sec. 54) the Act makes 
no provisions as to the objects of the testamentary power. It seems 
that the disability of Corporations to take lands by devise does not 
extend to India, Mayor of Lyons v. E. I. Cb. 1 Moo. 1. A. Ca. 
175, 296 : it is clear that they may be legatees of moveables. Minors 
and lunatics may take by bequest, and their acceptance will be 
presumed unless such presumption would work injury to the legatee 
(1 Jarm. Wills, 70, 71). 


Part VIII. 

Of the Execution of unprivileged Wills. 

50, Every testator, not being a soldier employ- 

Execution of unpri- ed in an expedition, or engaged 
viieged Wills. in actual warfare, or a mariner 

at sea, must execute his Will according to the fol- 
lowing rules ; — 

First. — ^The testator shall sign or shall affix his 
mark to the Will, or it shall be signed by some 
other person in his presence and by his direction. 

This provision is the same as that of Stat. 1 Viet. c. 26 (herein- 
after called the English Wills Act) s. 9, except that signature is not 
required to be “ at the foot or end” of the Will, or to be “ made or 
acknowledged by the testator in the presence of two or more witnesses 
present at the same time'" It will be enough (see Rule 3) if the signa- 
ture or mark be made or acknowledged before or to one witness at a 
time. Bealing would not be regarded a signing (Wms. Exors 68). 

The making of the mark is sufficient, although the testator can write 
at the time (Baker v. Deninffy 8 A. & E. 94 ; Wms. Exors. 67). The 
mark will be sufficient if made by the testator^s hand, though a wrong 
name be written against it, or though that hand be guided by 
another person Clark., 27 L. J. Prob. 18 : Wilson v. Beddard^ 12 
Sim. 28: Wms. Exors. 67). The signature may be stamped, Jenkins 
V. Qaisfordy 3 Sw. h T. 93. The testator's initials, or his signature 
under an assumed name, may stand for, and pass as, his mark (Wms. 
Exors. 68). 

The “ some other person” may be one of the witnesses (Wms. 
Exors. 72 : contra Sugd. Wills 38), and he may sign his own name and 
not that of the testator (In the Goods of Clarky 2 Curt, 329). 

Proof that the testator aoknowl^ged a dgnatore to the attesting wit- 
nesses is sufficient primafaciSy without proving that the signature is 
in his handwriting, or that it was made oy some other person in his 
presence and by his cUrection” (Gaze v. Gaze^ 3 Curt. 456 : Wms. 
Exors. 73). 
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Wbai a Will oonaiftt of aoToral dteeta or papers, they need not all be 
signed by the testator, nor need they all be connected together. It 
is enough if they were in the same room where the execution took 
place ; and it must be presumed, prirn^ /acts, that they were so (Gr€^ 
gory V. The Qnten't Frodor^ 4 Notes of Cas. 640, 639 : Wms. 
fixors. 73, 84, 83). 

Second. — The signature or mark of the testator 
or the signature of the person signing for him shall 
be so placed that it sbaU appear that it was intend- 
ed thereby to give effect to the writing as a Will. 

The words of the Wills Act Amendment Act 1852 TStat. 15 and 
16 Viet. cap. 24) Sec. 1, from which this provision is taxen, are “ the 
signature shall be so placed ai or after or foUowinf^., or under^ or 
beside^ or opposite to the end of the that it shall be apparent on 

the face of the Will that the testator intended to give efieet by such 
his signature to the writing signed as his Will.” The omission in the 
Indian Act of the words italicised, will probably be held to show that 
the Legislature intended to restore the old rule as to Wills under the 
Statute of Frauds (1 Jarm. Wills, 74) that it was immaterial in what part 
of the Will the testator’s name was written, and that, for instance, the 
name of the testator written m the commencement thus “ I, A. B., do 
make, &c.,” would be a sufficient signature. The signature, however, 
must be made with the design of authenticating the instrument. If, 
for example, the testator contemplated up to his death a further signa- 
ture which he never made, the Will must be considered as unsigned. 
But a signature originally made without such design may aflerwanls 
be adopted by the testator as his final signature. Such, it is probable, 
would be the presumed intention, if he acknowledged the instrument 
as his Will to the attesting witnesses without alluding to any further act 
of signing (1 Jarm. Wills, 94); and under the present Act, which 
omits the words “ on the face of the Will,” extrinsic evidence of such 
intention would seem admissible. 

Third. — The Will shall be attested by two or 
more witnesses, each of whom must have seen the 
testator sign or affix his mark to the Will, or have 
seen some other person sign the Will in the pre- 
sence and by the direction of the testator, or have 
received from the testator a personal acknowledg- 
ment of his signature or mark, or of the signature 
of such other person ; and each of the witnesses 
must sign the Will in the presence of the testator, 
but it shall not be necessary that more than one 
witness be present at the same time, and no parti- 
cular form of attestation shall be necessary. 

Section 9 of the English Wills Act, upon which this Rule is founded, 
enacts that no Will shall be valid unless the signature shall be ** made 
or acknowledged by the testator in the presence of two or more wit- 
nesses present ai the same time ; and such witnesses shall attest and 
shall subscribe the Will in the presence of the testator, but no form 
of attestation shall be necessary.” The Rule, as afready remarked, 
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only requires the signature to be made or acknowledged in the presence 
of one witness at a time; and of course it may be made in the presence 
of one witness and acknowledged in the presence of another. So in 
the construction of the Statute of Frauds it was held that the Act did 
not require the witnesses to subscribe in the presence of each other, 
but that they might attest the execution separately at different times 
(Wms. Exors. 78). When the testator produces the Will with his 
signature visibly apparent on the face of it to each witness, and 
requests him to sign it, this will be a sufficient acknowledgment of 
the signature, and it is not necessary that the testator should state 
to the witnesses that it is his si^ature. But it is not sufficient merely 
to produce the paper to the witnesses where it does not appear that 
the signature was affixed to it at the time (Wms. Exors., 77, 78). Nor 
is there a sufficient acknowledgment where the witness is unable 
to see the signature, and the testator merely calls him in to sign without 
giving him any explanation of the instrument he is signing (Wms. 
Exors. 78). But when the witnesses do not recollect having seen the 
testator’s signature when they subscribed their names, the Court may 
judge from the circumstances of the case whether it is probable that 
the testator’s name was or was not on the Will at the time of attesta- 
tion ; and if it think that the name was there then, may pronounce for 
the Will (Owillim v. Owillim^ 3 Sw. & T. 200). 

As to the attestation, it is submitted that signature is required by 
the Indian Act, and that it will not be enough for either witness to affix 
his mark. I know very well that, on the construction both of the 
Statute of Frauds and of the English Wills Act, in the case of the 
witnesses as well as of the testator, a subscription by mark is sufficient. 
But the words in each of those statutes are “ attest and subscribe 
the word in the Indian enactment is “ sign and where the Indian 
Legislature wished to authorize the affixing of a mark, as in the case 
of ihe testator, it said so, using the words “ sign or affix his marky 
It is sufficient if (he attesting witnesses hold the top of the pen while the 
writer of the Will subscribes their names (LeivU v. Lewis^ 2 Sw. & T. 1 53). 
It is immaterial in what part of the Will a witness signs ; and where 
the Will is written on several or even separate sheets, and the last alone 
is attested, the whole Will is well executed, provided the whole be in 
the room, and although a part may not have been seen by the wit- 
nesses. The presumption is that all the papers constituting the Will 
were in the room (AVms. Exors. 84, 85). As to the presumption of 
due execution sec Vmnicomhe v. Butler^ 10 Jur. N. S. 1109. 

Attestation by sealing is of course insufficient (/n the Goods of Byrd^ 

3 Curt. 117) ; so is acknowledgment of the witness’ previous signature 
(liindmarsh v. Charlton^ 8 li. L. Ca. 160). Each witness must si«“n 
for himself (/« the Goods of White^ 2 Notes of Ca. 461) and “ in tFie 
presence of tho testator.” The English decisions have established that 
It is not requisite that the testator should actually see each of the 
witnesses sign, but that it is sufficient if he might have seen him 
had he chosen to look (Wms. Exors. 80). Thus, where a Will was 
executed by a testatrix in her carriage, and the witnesses subscribed 
in the Attorney’s office, opposite to the window of which the carriage 
was, so that she might have seen them through the window while 
subscribing, it was held that the statute was satisfied (Casson v. Dade, 

1 Bro. C. C. 99, and see In the Goods of Trimnell, 11 Jur. N. S. 248). 
But where the witnesses signed in a room adjoining that in which the 
testator was, and the door between them was open, but he was not 
in such a position that he could sec them, it was held that the attes- 
tation was ill {Doe v. Manifoldy 1 M. & S. 249 : In the Goods of 
Killick, 10 Jur. N. S. 1083). Merc corporal presence is insufficient. 
The testator must be mentedly capable of recognizing the act which is 
being performed before him (1 Jarm. Wills, 80). 
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Tbaugh tlie testator was blind, it has been held that it must be 
shewn that he could have seen the witnesses sign had he had his eye* 
sight (Piercy, 1 Robert. 278). 

“No particular form of attestation shall be necessary.” It is 
enough, tnerefore, if the witnesses merely sign their names (^Bryan 
V. White, 2 Robert. 31 5) and in England tlie subsiTiption “servant 
to Mr. S.,” without any name, Is sutBcient (^Sperliti^, 3 H. & T. 
272) But in case of the death of both witnesses it is desirable 
that there should be an attestation clause reciting that the formalities 
required by the Act have been complied with. The clause may be in 
the following form : — “ Siuned and acknowletlgeil by the abovcnained 
testator A. B. as his last Will in tbepresenc'e of us who in his presoncti 
have hereunto subscribed our names as witnesses.” 

[Signatures and descriptions of u'it 

51. If a testator, in a Will or Codicil duly at- 
incorporation of pa- tested, refers to any otlu-r docu- 
pers by reference. uicnt then actually written, as 

expressing any of his intentions, such document 
shall bo considered as forming a part of the Will 
or Codicil in which it is referred to. 

The reference must be distinct, so us to c.xclude tlie possibility ot 
mistake (Breicis, 3 8. & T. 473, 10 Jur. N. 8. and two 

things must be proved — the identity ol’ the document (Al/nnff, 
3 8. & T. 107, 9 dur. N. 8. 5Hl) and Unit it was written be- 
fore the Will was made {Mathias, 3 8. k T. 100). 'J'he latter point 
may be proved either by internal or extrinsic evidence (1 
Jurm. Wills, 84 : Allen v. Maddock, 1 1 Moo B. ’C. C, 427). 
Evidence of the surrounding facts can only be ustul to aid in 
the construction of wliat the testator lias written ( Van Strauhenzee 
V. Monch, 3 8w. & T 0, 12'. Where tlie date, heading and 

other particulars of tlie document are so di tiricfly referred to 
that there can be no doul)t of identity, and the ^\’ill states the 
paper to be then in exi.stcnee, it will be assumed, in tlie ab- 
sence of circumstances leading to tlie contrary conclusion, that 
the paper then existed (1 Jariii. Wilis, h4. Ho, citing Rc Unnt^ 
2 Kob. G22). 


Paut IX. 


Of Privileged 

52. Any soidier being euiployed in an expedi- 

Privileged Will. engaged in actual war- 

fare, or any inurinor being at 

sea, may, if he has completed the ago of eighteen 
years, dispose of his property by a Will niatle as is 
mentioned in the fifty-third Section. Such Wills are 
called privileged Wills. 

Ulustrations. 


(a.) A, the surgeon of a regiment, is actually employed 
in an exi>edition. He is a soldier actually employed in an 
expedition, and can make a privileged Will. 


£ 
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(b.) A is at sea ia a merchant ship, of which he is the 
purser. He is a mariner, and being at sea can make a 
privileged Will. 

(c.) A, a soldier serving in the field against insurgents, is 
a soldier engaged in actual warfare, and as such can make 
a privileged Will. 

{d.) A, a mariner of a ship in the course of a voyage, is 
temporarily on shore while she is lying in harbour. He is, 
in the sense of the words used in this clause, a mariner at 
sea, and can make a privileged Will. 

Lay^ 2 Curt. 375. 

(e.) A, an admiral who commands a naval force, but who 
lives on shore, and only occasionally goes on board his ship, is 
not considered as at sea, and cannot make a privileged Will. 

The Earl of Eusion v. Seymour^ cited 2 Curt. 339 : 3 Curt. 530. 

(/. ) A, a mariner serving on a military expedition, but 
not being at sea, is considered as a soldier, and can make a 
privileged Will. 

This section is modelled on the 1 Ith section of the English Wills Act, 
which enacts that “ any soldier being in actual military service, or any 
mariner or seaman being at sea, may dispose of his personal estate as he 
might have done before the making of this Act.” Similar words were 
contained in the Statute of Frauds. It will be seen, however, that a 
minor soldier or sailor is expressly excluded by the Indian Act from 
making a privileged Will. Otherwise ia England : Farquhar, 4 Notes 
of Cases (>51, G52. 

As regards soldiers — (which word includes army -surgeons, Illustra- 
tion (rt), and perhaps all those who form part of, and are attached to, an 
army, altliougli their functions may be of a civil character, 4 Burge 
Cuiiim, 395) — the privilege is confined to those who are “ employed in 
nn expf'dition or engaged in actual warfare.” Hence the will of a soldier 
would not be privileged if made while he is miartered in barracks 
{Drummond v. Parish, 3 Curt. 522: White v. Ilepton, ibid. 818), or 
while on a tour of inspection of the troops under bis command {In the 
Goods of Ilill, 1 Robert. 270), or before the expedition actually com- 
mences {Bowles V. Jackson, Eccl. and Adm. Rep. 294). In Herbert 
V. Herbert (2 Jur. N. S. 24), however, an Officer on his way from one 
regiment to another, a short distance off, both of which were in 
actual military service, was held entitled to make a privileged Will. 

A chaplain, surgeon and purser (sec Illustration h), being part of 
the ship’s complement, are * mariners’, which word applies to merchant 
seamen, as well as to the whole naval service {ibid, andCoote Prob. 64). 

Notwithstanding the words “ being at sea,” where an Admiral, though 
not actually at sea, was in a river on a naval expedition, it has been 
held that his case fell within the spirit of the exception in the English 
statute {Austen, 2 Robert. 611). 

53. Privileged "Wills may be in writing, or 

Mode of making, and ^6 made by Word of mouth, 

rules for executing TuG GXGCution of them shall be 
privileged Wills. govemod by the following 

rules : — 
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First . — The Will may be written wholly by the 
testator, with his own hand. In such case it need 
not be signed nor attested. 

This clause authorizes the making of a holograph will, and 
with the signature, which is of the essence of the French testament 
olographe. 

By the Roman law, if the testament of a soldier were written, no 
witness was necessary. Sandars’ Inst. 255. 

See Herbert v. Herbert., 2 Jur. N. S. 24 ; Ikfilltgany 2 Robert. 108, 
and John Parker., 2 Sw. & T. 461, for instances of a soldier’s or 
seaman’s letter being admitted to probate; and, generally, as to 
nuncupative wills before the Statute of Frauds, see Sliepp. Touchst. 
ed. Preston, 406, 407, and after it, Burn, Ecc. Law, l»ih ed. IV. 
134. 

« 

Second . — It may be written wholly or in part by 
another person, and signed by the testator. In 
such case it need not be attested. 

Third . — If the instrument purporting to bo a 
Will is written wholly, or in part, by another person, 
and it is not signed by the testator, it shall be con- 
sidered to bo his Will, if it be shown that it was 
■written by the testator’s directions, or that he re- 
cognized it as liis Will. If it appear on the face of 
the instrument, that the execution of it in the man- 
ner intended by him was not completed, the instru- 
ment shall not by reason of that circumstance be 
invalid, provided that his non-execution of it can be 
reasonably ascribed to some cause other than the 
abandonment of the testamentary intentions ex- 
pressed in the instrument. 

Fourth . — If the soldier or mariner shall have 
written instructions for the preparation of his Will, 
but shall have died before it could be prepared and 
executed, such instructions shall be considered to 
constitute his Will. 

Fifth . — If the soldier or mariner shall in the pre- 
sence of two witnesses have given verbal instruc- 
tions for the preparation of his Will, and they shall 
have been reduced into writing in his life-time, but 
he shall have died before the instrument could be 
prepared and executed, such instructions shall be 
considered to constitute his Will, although they 
may not have been reduced into writing in his pre- 
sence, nor read over to him. 
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Sixth . — Such soldier or mariner as aforesaid may 
make a Will by word of mouth by declaring his inten- 
tions before two witnesses present at the sametime. 

A ‘ will by word of mouth,* i. <?., a nuncupative will, under the 
Statute of Frauds, required three witnesses. This Act dispenses with 
the rogatio testium., i. e., the testator’s bidding the persons present, or 
some of them, to bear witness that such is his will, or to that effect. 

Seventh .' — A Will made by word of mouth shall 
be null at the expiration of one month after the tes- 
tator shall have ceased to be entitled to make a 
])rivilcged Will. 

So by the Roman law the testament which a soldier was permitted to 
make on active service was not valid after the expiration of a year 
from the time of his quitting the army (4 Burge Comm. 394). 

Before leaving the subject of nuncupative wills, the student may be 
reminded that the factum of such a will “ requires to be proved by 
evidence more strict and stringent than that of a written one in every 
single particular. This is requisite in con.sideration of the facilities 
with which frauds in .setting up nuncupative wills are obviously attend- 
ed [Hee per Sir J. I*. Wilde, Wharram v. Wharraniy 3 S. .& T. 803] ; 
facilities which absolutely retfuirc to be counteracted by Courts 
in.sisting on the strictest proofs as to the of such alleged wills. 

Hence the testamentary capacity of the deceased, and the animus 
teatandl at the time of the alleged nuncupation^ must appear, in the 
case of a nuncupative will, by the clearest and most indisputable 
testimony” (Wins. Kxor.s. lOG). These observations, it may be remarked, 
are peculiarly applicable to the nuncupative wills of Hindus, the power 
of making whicli, untrammelled by any restrictions whatever, has been 
lately recogniz.ed by the High Court of Madras, in the case of (Hniad- 
samm.nl v. Vljayammal.^ 2 Mad. II. C. Rep. 37. (Hindu wills had previ- 
ously been held by the High Court of Bombay in Muncherjee Pestonjee 
V. Narayvii Lnxmon not to require attestation). 


Paist X. 

Of the Attestation^ Itevocalio?), Alteration and 

Revival of Wills. 

54. A Will shall not be considered as insuffici- 

Kfi'eot of -rift to at- cntly attested by reason of any 
testing witness. benefit thereby given, either by 

way of bequest or by way of appointment, to any 
person attesting it, or to bis or her wife or husband : 
but the bequest or appointment shall be void so far 
as concerns the person so attesting, or the wife or 
husband of such person, or any person claiming 
under either of them. 
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Explanation . — A legatee under a Will does not 
lose his legacy by attestuig a Codicil which con- 
firms the Will. 


It is obvious that uothinp; eouhl be more dnnjjerous than to allow n 
Will to be supported by the testimony of persons who are beneficially 
interested in its contents (I Jarm. Wills, 65). 

It would seem that, though there be more witnesses than the neces- 
sary two, a iKjquest to one of them would still bo void: seo Doe v. 
Mills, 1 Mood. & Kob. 288 : v. Howland, 11 Ha. 157, but see 

Handheld v. Randjield, 8 II. L. Ca. 225, 228 note (r). 

Where a joint tenant witnesses the Will by which the joint tenancy 
is created, his share goes to the other joint tenants (youtiw v. Davies 
9 Jur. N. S. 399). 

An * appointment’ is explained w/ra in Section 56. 

The Explanation is V. C'. Wood’s decision in Tempest v. Tempest, 2 
Kay & J. 635 : the word ‘ thereby’ indicates that the bequest is given 
by the same instrument which is attested. Each witness attests only the 
instrument to whicli he puts his name. A residuary legatee of a share 
of a residue docs not lose it by attesting a codicil which, by revoking 
legacies, increases the residuary share {Gurney v. Gurney, 3 Drew. 208). 


55. No person, by reason of interest in or of bis 

Witness not disqua- »» cxccutor of a Will, is 

lifted by interest or by disqualified as a witucss to provo 
being executor. tj,Q cxccution of tlic Will or to 

prove the validity or invalidity tiiercof. 


Shortened from Sections 16 and 17 of the English Wills Act. 


50. Every Will shall be revoked by the mar- 

Uevocation of Will riagc of the iti.aker, except a Will 
by tcstator'.s marriage. mado iu eXCrcisC of a JlOWCr of 

appointment, when the property over which the 
power of appointment is exercised would not in 
default of such appointment pass to his or his 
executor, or administrator, or to the person entitled 
iu case of intestacy. 

Explanation . — Where a man is invested with 

Power of ajipoint- power to determine the disposi- 
ment defined. tion of property of which he is 

not the owner, he is said to have power to appoint 
such property. 

This is Section 18 of the English Wills Act, with the addition of an 
Explanation and a few merely verbal alterations. 

The principle upon which a Will is revoked by marriage is, that 
marriage creates such a change in the testator’s condition, such new 
obligations and duties, that they raise an inference that a testator would 
not adhere to a Will made previous to their existence (See 1 Hagg. 
711,712). 
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The reason for the exception Is that a revocation of the Will in a case 
to which the exception applies, would operate only in favour of those 
entitled in default of appointment, and tne new family of the testator 
would derive no benent whatever from it, Wms. Exors^ 175 note (b). 
Where the limitation in default of appointment was to the donee’s 
children, who happened to be also his next of kin under the statute of 
distributions, the exception was nevertheless held to apply (Jle Fitzroy^ 
1 Swab. & T. 133^. 

As to the Explanation, the student should know that a power may 
be either general or special. A general power of appointment is a 
right to appoint to whomsoever the donee — that is, the person invested 
with the power-^pleases (Sugd. Pow. 394). The donee of a special or 
particular power is restricted to some objects designated in the 
instrument creating the power (Jbid), 

57. No unprivileged Will or Codicil, nor any 

Revocation ofunpri- part thereof, shall be revoked 
viicged Will or Codicil, otherwise than by marriage, 

or by another Will or Codicil, or by some writ- 
ing declaring an intention to revoke the same, 
and executed in the manner in which an un- 
privileged Will is hereinbefore required to bo 
executed, or by the burning, tearing, or otherwise 
destroying the same by the testator, or by some 
person in his presence and by his direction, with the 
intention of revoking the same. 

Illustrations, 

(a.) A has made an unprivileged Will ; afterwards A 
makes another unprivileged Will, which purports to revoke 
the Hrst. This is a revocation. 

(ft.) A has made an unprivileged Will. Afterwards, 
A being entitled to make a privileged Will, makes a privi- 
leged Will, which purports to revoke his unprivileged Will. 
This is a revocation. 

This is, with a slight verbal alteration. Section 20 of the English Wills 
Act, on which it has been held that a testator cannot delegate his 
power of revoking the will, by inserting in it a clause conferring on 
another an authority to destroy it after his death (Stockwell v. 
Ritkerdony 1 Robert. 661). 

It also seems to embody the provision made by Section 19 of the 
English Wills Act, which enacts that no Will shall be revoked by any 
jiresumption of an intention on the ground of an alteration in circum- 
stances (Wms. Exors., 175). 

A part only of a Will may be revoked in the manner here described, 
for the Act says “ no unprivileged Will or Codicil, nor any part thereof ^ 
shall,” &c. (Wms. Exors., 113) : and the intention to revoke wholly, or 
only in part may be evidenced either by proof of the expressed 
declaration of the testator of his intention in doing the act, or by proof 
of circumstances from which it may be inferred, or by the state and 
condition to which the instrument has been reduced by the act itself 
(Wms. Exors., 123, see Christmas v. Whinyates^ 3 S. & T. 81). 
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Of revocation by a subsequent testamentary instrument. The more 
fact of making a subsequent testamentary paper does not work a toUil 
revocation of a prior one unless the latter expressly or in effect revoke 
the former, or tne two be incapable of standing together. For though 
“ no man can die with two testaments,” yet any number of testament- 
ary instruments may be admitted to probate as together containing 
the last Will of the deceased (Wms. Exors., 140, 141). A late case on 
the subject is Graves v. Price, 3 S. & T. 71, where the testator 
by his first testamentary instrument gave all his real and [ici'sonal 
estate to B. and appointed him sole executor, oml by a subse([uent 
instrument, which contained no clause of revocation, he gave two 
houses to C. and appointed him sole executor. Each instrument 
began with the words : “ 'I'his is the last Will and Testament oF’ &c. 

Sir Cresswell Cresswell held that the two papers were not inconsistent, 
that both were entitled to probate as containing the will of the deceas- 
ed, and that both executors might take probate jointly. 

If two inconsistent Wills be found of the same date, or without 
any date, and there be no evidence establishing the posteriority of the 
execution of either, both are necessarily void and the deceased must be 
considered intestate (Wms. Exors., 144). But wlierc the two wills are 
partially consistent and partially inconsistent, probate niay be granted 
of them so far as they are not inconsistent 3 S. & T. 19(1). If a 

man by a subsequent will or codicil make a disposition different from a 
former one unclor a false im[)ression, the impulse of which is the found- 
ation of his wish to change his former intent, such an act will be consi- 
dered only as effecting a contingent presumptive revocation, depending 
on the existence or non-existence of that fact (1 Powell on Dev., 524, 
3d. ed., cited AV^ns. Exors. 149). As if one having previously 
bc<jueathcd to A., afterwards by another Will, without destroying 
the first, or by codicil, bequeathed to B., stating her to be iiis 
wife, so that it may be understood that he intended her to be bene- 
fitted in that character only, and it turn out that she wjis married 
before, and hml a husband living, neither of which facts was in tho 
testator’s knowledge, such subsequent will or codicil will not operate 
as a revocation of the former will, because it depends on a con- 
tingency which fails {Ibid.). So where a testator gave legacies to 
certain children, and afterwards by a codicil revoked the legacies, 
giving as a reason that the legatees were dead. It being proved that 
they were alive, it was held that their legacies were not revoked 
(Campbell v. French^ 3 Vc.s. 322). 

As to express recocatwn : AVords declaring only a future intention 
to revoke, e. g. by a codicil, are not sufficient ( Thomas v. Evf ns^ 2 East, 
448), even though such words be contained in an instrument executed 
according to the Act (Wms. Exors. 159). 

As to revocation by destruction : The words “ otherwise destroying” 
have been considered to mean modes of destruction ejusdem generis^ 
as cutting, throwing into the water, or the like, and, therefore exclude 
cancelling (Sufjd. Wills 46 : Steph ens V. Taprelly 2 Curt. 458), or 
incomplete obliteration, unless the words as originally written arc 
thereby rendered illegible. 

In order to operate a revocation it is not necessary that the whole 
instrument should be destroyed. It is sufficient if an essential part 
of the will, such as the name of the testator or those of the attesting 
witnesses (^DalloWy 31 L. J. Prob. 128 (a), or a partof the Will con- 
sidered by the testator as material {Harris^ 3 8w. & T. 485) be cut 
out, burnt, torn off or completely erased or obliterated. Hobbs 
y. Knight, 1 Curt. 768: AV ms. Exors., 1 18. 

How far must the destruction of the Will go, in order to effect a 
revocation ? Coleridge, J. said that there must be such an 

{a) But Bee In the Goq*U of Eeh$, 2 S. L T. 600. 
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injury with intent to revoke as destroys the entirety of the Will : 
because it may then be said, that the instrument no longer exists as it 
was {Doe v. Harris^ 6 A. & E. 209 : Hohhs v. Knight^ 1 Curt. 768). 

If tne act of destruction be inchoate or incomplete, it will not 
amount to a revocation {Doe v. Perhes, 3 B. & A. 489 : Wms. 
Exors. 121, 122). 

The Section provides that the acts prescribed for the revocation of 
Wills must be done “ with the intention of revoking the same.” De- 
struction is an equivocal act which in order to operate a revocation 
must be done witlv intent to revoke. The presumption is that such an 
act is done animo revocandi. But this presumption may be re- 
pelled by evidence shewing that the animus did not exist. As if a 
man was to throw ink upon his Will instead of sand, though it might be 
a complete defacing of the instrument, it would be no revocation. Or 
suppose a man having two wills of different dates by him, should 
direct the former to be destroyed, and, by mistake, the latter were de- 
stroyed, this would be no revocation of the latter (Wms. Exors., 128). 

Where a testator having executed two wholly inconsistent wills, 
destroyed the earlier one anirno revocandi^ and then duly executed a 
codicil shewing an intention to revive it. Dr. Lushin^ton held that 
this codicil necessarily revoked the later will, though it might be in- 
operative to revive the earlier one by reason of its Having been so 
destroyed {Hale v. Tokelove^ 2 llobert. 318). 

Declarations by a testator that he had destroyed a Will the revoca- 
tion of which is in issue are inadmissible [Staines v. Stewart^ 31 L. J. 
Prob. 10). 

Of the Doctrine of dci^endent . relative Permeation. The doc- 
trine of “dependent relative revocation” rests on this: Where it 
is evident that the testator, though using the means of revocation, 
could not intend it for any other purpose than to give effect to 
another disposition, if the instrument as altered cannot have the intend- 
ed ellect, there shall be no revocation {Ex-parte Lord Ilchester^ 7 Ves. 
372). For cxainjile: a man makes a W’^ill bequeathing property to trustees 
for the benefit of A. He then makes a second will for the benefit of A, 
with a variation only in the name of one of the trustees, and tears off 
his signature to the fii*8t will. The second will is not good as not 
being duly attested. It would be held that the former will was not 
revoKed (see Onions v. Tyrer^ 2 Vern. 742). So a subsequent will 
made under the impulse of a mistaken notion of facts, will not revoke 
a former one. But where the second disposition fails for want of 
capacity in the legatee to take, the first will is revoked (Tapper v. 
Tapper y 1 K. & J. G65). 

Of presnmpHons of revocation. The destruction or mutilation of a 
will is an implied revocation of a codicil ( Grimwood v. Cozens, 2 Sw. 
& T. 864 : Dutton, 3 S. & T. 69). But the legal presumption may be 
repelled by shewing that the testator intended the codicil to operate, 
notwithstanding the revocation of tlie Will (Wins. Exors., 135), as in 
Ellice (33 L. S. Prob, 27), where the object for the Will had ceased, 
while the object for the codicil remained. The destruction by the 
testator of one of two duplicate Wills is presumed to be a revocation 
of both (Wm.H. Exors. 135). If a Will in the testator’s custody be 
found mutilated, the presumption is that he mutilated it himself and 
did so awimo revocandi. So if a testator has a Will in his own custody, 
and that Will cannot be found oiler his death, the presumption is that 
he destroyed it himself (Wms, Exors., 137 : Mitchesoiiy 9 Jur. N. 
360). 

If a Will duly executed is desthiyedin Uie testator’s lifetime without 
his authority, or after his death, it may be established upon satisfactory 
proof being given of its having been so destroyed, and also of its con- 
tents {Trevelyan v. Trevelyan, 1 Phill. 149 : Wins. Exors., 137, 332, 
333). So where a wife having power to dispose of property by her 
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will, makes her will and afterwards destroys it by her fausband*s com- 
pulsion (Wms. Exors., 138). So if a will be mutilated or destroyed by 
the testator while of unsound mind (Scrubjf v. Fordkam^ 1 Add. 74 : 
Wms. Exors., 138). 

Where a Will is in its terms conditional, as for example, if a testator 
execute a will containing; the following words : Should anything happen 
to me on my voyage to England, or during my stay there, I leave, &c. 
If he make the voyage and return to India, the Will will be null, 
even though he subsequently refer to it as his will, . and though aller 
his death it be found in bis writing desk {lloherU v. RoberU^ 2 
8w. & T. 337 : and sec cases cited in Wms. Exors., 163 and Cawthron^ 

3 S. & T. 417, 33 L. J. Prob. 23). 

A memorandum endorsed on a will, that it was only to take etfect 
on the happening of a particular contingency, is wholly unavailing 
uidess it be duly executed and attested, and cannot l>e used as evideuco 
of the testator's intention that the will should bo contingent only 
(^Stockwellv. Rithcrdoti^ 1 Robert. 661). 

As to mutual wills : the circumstance that the will of one testator is 
revoked, by marriage or <»therwi.se, does not revoke the other will 
{Hvtckley v. Simmons^ 4 Vcs. 160). 

58. No obliteration, interlineation or other 

Effect of obliteration, ^iteration maue m any unpri- 
interlineation, or altera- Vlleged Will after the CXeCUtlOU 

Will 'ini>«’'acgcd thereof shall have any effect, 

except so far as the words or 
ineaninfr of the Will shall have been thereby ren- 
dered illegible or undiscerniblc, unless such altera- 
tion shall be executed in like manner as hereinbefore 
is required for the execution of the Will ; save that 
the Will, as so altered, shall bo deemed to be duly 
executed if the signature of the testator and the sub- 
scription of the witnesses be made in the margin or 
on some other part of the Will opposite or near to 
such alteration, or at the foot or end of or opposite 
to a memorandum referring to such alteration, and 
written at the end or some other part of the Will. 

This is nearly Section 21 of the English AVills Act, which provides 
that “ no obliteration, &c., shall be valid or have any etfect, except so 
far as the words or effect of the will before such alteration shall not be 
apparejit unless,” &c. 

Where unattested alterations appear on the face of a will, and no 
information can be given, and there are no circumstances to shew when 
the alterations were made, the presumption is that they were made after 
the execution of the will {Cooper v. Bochett^ 4 Moo. P. C. 419: 
Smithy 34 L. J. Prob. 19). To rebut this presumption declara- 
tions of the testator, before the execution of his will, that^ he 
intended to provide by his will for a person who would be unprovided 
for with the alteration in question, are admissible evidence ; but not 
declarations after the execution, that the alteration had been made 
previously {Doe v. Palmer^ 16 Q. B. 747 : Williams v. Ashton^ 1 Johns. 
& H. 118: Wms. Exors., 114, 115). 

F 
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As to tbe attestation of alterations, see Cunningham^ 29 L, J« 
Prob. 7. 

The mere circumstance of the amount of a legacy, or name of a 
legatee, being inserted in different ink, and in a diiferent handwriting, 
does not alone constitute an ^^obliteration, interlineation or other 
alteration” within the meaning of the Section ; nor does any presump- 
tion arise against the Will having been duly executed as it appears 
(GrevilU v. Tylee^ 7 Moo. P. C. 320). 

' If the words are completely obliterated, so that it cannot be made 
out on the face of the instrument itself what they originally were, 
the alteration is valid, and probate must then be granted as if 
there were blanks in the Will (Wms. Exors., 125, 126: lhheUon^2 
Curt. 337 : Coote Prob. 63). But where a testator entirely erases 
the original words, intending to revoke a legacy by substituting a 
different sum for that originally given, and such substituted legacy is not 
effectually given, the origin^ legacy is not revoked, and evidence 
aliunde is admissible to shew what the words were (Wms. Exors., 127). 
Such evidence may be various. The original words may be deciphered 
in the Will itself, or the testator may have made a memorandum on 
his Will showing what they were, or a comparison of the original draft 
of the will may prove the same thing, or an attesting witness or some 
other person who may have read the will may recollect the original 
bequest (Coote Prob. 63). 

59. A privileged Will or Codicil may be revoked 

Revocation of privi- by the testator, by an unprivi- 
leged Will or Codicil. Icged Will or Codicil, or by any 

act expressing an intention to revoke it, and accom- 
panied with such formalities as would be sufficient 
to give validity to a privileged Will, or by the 
burning, tearing, or otherwise destroying the same 
by the testator, or by some person in bis presence 
and by his direction, with the intention of revoking 
the same. 

Explanation . — In order to the revocation of a pri- 
vileged Will or Codicil by an act accompanied with 
such formalities as would be sufficient to give valid- 
ity to a privileged Will, it is not necessary that the 
testator should at the time of doing that act he in a 
situation which entitles him to make a privileged 

Will. 

60. No unprivileged Will or Codicil, nor any 

Revival of unprivi- part thereof, which shall he in 
legedWiil. any manner revoked, shall be 

revived otherwise than by the re-execution thereof, 
or by a Codicil executed in manner hereinbefore 
required, and showing an intention to revive the 
same ; and when any Will or Codicil which shall be 
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partly revoked, and afterwards wholly revoked, shall 

Extent of revival of SUCn 

Will or Codicil partly Dot extend to 80 muoh thereof as 

re^ed and afterwards shall hare been revoked hofore 

w o y revoked. revocation of the whole 


of, unless an intention to the contrary shall be 
shown by the Will or Codicil. 


This is Section 22 of the English Wills Act, with the addition of the 
words “by the Will or Codicil/* which were added in Committeo 
with the view of excluding parol evidence to shew how a revival was 
intended to operate in cases where it may be doubtful whether the 
whole or part of a will, which was first partly and then wholly revok- 
ed, was intended to be revived (See 1 Jarm. Wills, 135). 

To effect a revival there must be eitiier a re-execution or a duly 
executed codicil. Destruction of the revoking instrument is not 
enough {Major v. Williams^ 3 Curt. 432: Wms. Exors., 157,l8fi). 

The iutention to revive shewn by the codieil must appear by the 
contents of the codicil, and not hy any external act, such as affixing it 
to the revoked will {Marsh v. Marshy 6 Jur. N. S. 380). 

A testatrix executed a will and subsequently thereto two other wills, 
in each of which was contained a clause revoking all former wills. 
She afterwards destroyed the two latter wills : Held that the first will 
was not thereby revived and that parol evidence was not admissible to 
show an intention to revive {Major v. Willia7ns^ 3 Curt. 432). 

The revival of a will is tantamount to making it deiioim. Thus it 
revokes any will of a date prior to the revival (Wins. Exors , 180) : its 
operation is extended to subjects (Section 77 infra) which have arisen 
between its date and revival, (but see Du Hourmelin v. Sheldon^ 19 
Heav. 389), and even to objects to whom the description is applicable 
at the date of revival, thoi’.gh not originally intended {Perkins v. 
Micklethwaite, 1 P. Wms. 275) ; and a cfnlicil duly executed will give 
oflect to unattested alterations or additions to the will, or validate a 
previous unexecuted will (Wms. Exor.s., 194, 195 : (juacre the decision 
in Hunt's case, there cited, and cf. I Swab. & T. 102). 


Part XI. 

Of the Comtruction of Wills. 


61. It is not necessary that any technical words 

or terms of art shall be used in a 
Will, but only that the wording 
shall be such that the intentions of the testator can 
he known therefrom. 


Wording of Will. 


The fundamental principle in the construction of Wills is to effect^ 
uate the tesUtor’s intention so far a.*! it is consistent with the rules of 
law. Hence no technical words are necessary, so that the law often 
dispenses with the want of words in Wills that are absolutely requisite 
in all other instruments, and frequently gives effect to a necessary or 
plain implication. But intention alone is not sufficient, it must amear 
either by express words or by plain implication (Smith, R. k P. Prop. 
955: Burt. Conrn. par. 603 : Wylie y. Wylte^ 1 D. F. k J. 410: 

Egerton v. Lord Brownlow^ 4 U. L. Ca. 181). 
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“ Known therefrom.” — “ In construing a Will, the object of the 
Courts is to ascertain not the intention simply, but the expressed inten- 
tions of the testator, i. e., the intention which the Will itself either 
expressly or by implication, declares ; or fwhich is the same thing) 
the meaning oi the words, — the meaning, that is, which the words of 
the Will properly interpreted convey.” (Shore v. Wilson^ 9 Cl. & F. 
625 : Doe d. Brodbeltv. Thomson^ 12 Moo. P. C. C. 116 : Abbott v. 
Middleton^ 7 H. L. Ca. 68). This is the first of the four propositions 
in which Mr. Hawkins expresses the general principles which govern 
the construction of Wills. The second and third are as follows : — 

II. “ In construing a Will the words are to be taken in their ordina- 
ry^ proper and grammatical sense, unless upon so reading them in 
connection with the entire Will, [see Sec. 69], or upon applj^ing them 
to the facts ot the case, [see Sec. 67], an ambiguity or diflSculty of 
construction, in the opinion of the Court, arise : in which case the 
primary meaning of the words may be modified, extended or abridged 
[see ^c. 70], and words or expressions supplied [see Sec. 64], or 
rejected [see ^c. 65], in accordance with the presumed intention, so 
far as to avoid the difficulty or ambiguity in question, but no further.” 
(Shore v. Wilson^ 9 Cl. & F. 565 per Tindal C. J. : Orey v. Pearson^ 
6 H. L Ca. 61, per Lord St. Leonards: Abbott v. Middleton^ 7 H. L. 
Ca. 68). 

III. “ As a corollary to, or part of, the last proposition, technical 
words and expressions must be taken in their technical sense, unless a 
clear intention can be collected to use them in another sense, and that 
other can be ascertained” {^Doe d. Winter v. Perratty 6 Man. & G. 
642 per Parke J. : Roddy v. Filzgeraldy 6 H. L. Ca. 877, per Lord 
Wensleydule : Grey v. Mullick, 6 Moo. I. A. Ca. 526). In Hall v. 
Warren^ however, (9 H. L. Ca. 420, 427^ the testator was an exceed- 
ingly illiterate roan, and Lord Campbell, C. held that not only the 
rules of grammar, but the usual meaning of technical language might 
be disregwxled in construing his Will. 

62. For the purpose of determining questions as 

Enquiries to deter- ‘0 property is denoted by 

mine questions as to any words uscd m a Will, a 
object or subject of Court must inquire into every 

material fact relating to the per- 
sons who claim to be interested under such Will, 
the property which is claimed as the subject of dis- 
position, the circumstances of the testator and of 
his family, and into every fact a knowledge of which 
may conduce to the right application of the words 
which the testator has used. 

Illustrations, 

(a.) A, by his Will, bequeaths 1,000 rupees to his eldest 
SOD, or to his youngest grandchild, or to his cousin Mary. A 
Court may make inquiry in order to ascertain to what per- 
son the description in the Will applies. 

(b) A, by his Will, leaves to B ** his estate called Black 
Acre.'^ It may be necessary to take evidence in order to 
ascertain what is the subject matter of the bequest, that is 
to say, what estate of the testator's is called Black Acre. 
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(c.) A, by his Will, leaves to B the estate which he 
purchased of C.” It may be necessary to take evidence in 
order to ascertain what estate the testator purchased of C. 

The proposition laid down in this Section is taken from Wms. Exors., 
1037, 1082; citing Wigram’s Treatise on the application of extrinsic 
evidence to interpretation of Wills ; Tnneit v. Sayer^ 3 Mac. & G. 606, 
615: FelihanCs Trusty I K. & J. 528: Bemasconi v. yt/Ainaon, 10 
Hare, 345 : Jefferies v. Michelly 20 Beav. 15, as to the Object of the 
bequest, and Lindgren v. LindgreUy 9 Bcav, 358 : Ricketts y, Turquand, 
1 H. L. Ca. 472 : Webb v. Byngy 1 K. & J. 580, as to its Subject. 

In every case of ambiguity, whether latent or patent, evidence is ad- 
missible to show the state of the testator s family or property {Stringer 
V. Gardener y 27 Beav. 37). 

Evidence of the testator’s declarations is admissible only where an 
ambiguity arises from the admission of extrinsic evidence, as to which 
of two or more things, or which of two or more persons, each answer- 
ing the description in the will, the testator meant to designate 
(Wms. Exors., 1038). Accordingly sec. 68 provides that where a com- 
plete blank is left for the legatee’s name in a Will, no J^rol evidence 
will be allowed to fill it up, ns intended by the testator {Baylis v. Atty. 
Gen^ 2 A. & E. 239, and other cases cited in Wms. Exors., 1038). 


Misnomer or misde 
ficription of object. 


63 . Where the words used iu the Will to 

designate or describe a legatee, 
or a class of legatees, sufficiently 
show what is meant, an error 
in the name or description shall not prevent 
the legacy from taking effect. A mistake in the 
name of a legatee may he corrected by a description 
of him, and a mistake in the description of a legatee 
may be corrected by the name. 

Illustrations. 


(a.) A bequeaths a legacy “ to Thomas, the second son 
of his brother, John.'' The testator has an only brother, 
named John, who has no son named Thomas, but has a 
second son whose name is William. William shall have tho 
legacy. 

(6.) A bequeaths a legacy to Thomas, the second son of 
his brother John.'* The testator has an only brother named 
John, whose first sou is named Thomas, and whose second 
son is named William. Thomas shall have the legacy* 


Trice V. NewboUy 14 Sim. 354. 

(c.) The testator bequeaths his property “ to A and B, 
the legitimate children of C.” C has no legitimate child, 
but has two illegitimate children, A and B. The bequest 
to A and B takes effect, although they are illegitimate. 

Sianden v. StandeUy 2 Ves. Jun. 589. 
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(d) The testator gives his residuary estate to be divided 
among his seven children/' and proceeding to enumerate 
them, mentions six names only. This omission shall not 
prevent the seventh child from taking a share with the 
others. 

(e,) The testator having six grandchildren, makes a 
bequest to “ his six grandchildren," and proceeding to men- 
tion them by their Christian names, mentions one twice 
over, omitting another altogether. The one whose name is 
not mentioned shall take a share with the others. 

Garth V. Meyrick^ 1 Bro. C. C. 30. 

(/.) The testator bequeaths 1,000 rupees to each of the 
three children of A." At the date of the Will, A has four 
children. Each of these four children shall, if he survives 
the testators, receive a legacy of 1,000 rupees. 

2 Jarm. Wills 178 : Matthews v. Foulshaw^ 12 W. R. 1141 : Lee 
V. Lee^ 10 Jur. N. S. 1041. 

The following arc other illustrations of the rules laid down in this 
Section : — 

A bequeaths a legacy to the wife of B. A woman not married to B 
may take the legacy if she be reputed or known as B’a wife (Wms. 
Exors, 1039, and see Dilley v. Matthews^ 11 W. R. 614). 

A, a bachelor, after mentioning his betrothed B by name, and allud- 
ing to his intended marriage with her, gives Rs. 10,000 “ to my wife” 
and dies during the engagement and before the marriage, B is entitled 
to the legacy {Schloss v. Stiebely 6 Sim. 1 : Pratt v. MatheWy 22 Bear. 
334). 

A bequeaths to the two sons and the daughter of B Rs. 500 each. At 
the date of the will and of the testator’s death B had five children 
living, namely one son and four daughters. Each of the five children 
is entitled to Rs. 500 {Harison v. HarisoUy 1 Russ. & M. 72). 

A bequeaths Rs. 1,000 a piece to the four sons of B by her former 
husband, and she had four such children but one of them was a 
daughter. The daughter takes a legacy of Rs. 1,000 {Lane v. Oreeuy 
4 De G. & S. 239). 

A gives a Government Promissory Note for Rs. 10,000 to trustees 
during the life of his niece and her five daughterSy in trust to pay the 
interest of the Note to his niece for life, and, after her death, upon the 
like trust for her said daughters and the survivors and survivor of 
them, and while more than one should be living, to be divided among 
them in equal shares. At the date of the will and at the testator’s 
death his niece had five sons and only one daughter. The daughter 
alone is entitled to an annuity for life on the death of her mother 
{Lord Selsey v. Lord Lake, 1 Beav. 146). 

64. Where any word material to the full ex- 
When words may be pressioD of the meaning has hcen 
supplied. omitted, it may be supplied by 

the context. 
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Illustration, 

The testator gives a legacy of “five hundred" to his 
daughter A, and a legacy of “ five hundred rupees" to his 
daughter B. A shall take a legacy of five hundred rupees. 

Of this rule we have another very simple illustration in an early case, 
where a devise to A and the heirs of bis body and, if he should die, 
then over, was read, “ and if he should die without issue*' (Anon. 1 
And. 33 : 1 Jarm. Wills 456). The following is another illustra- 
tion : — A bequeaths Ks. 1,000 to B. and C. to be equally divideil, but ii 
cither of them die before attaining the age of 21 years, and without 
issue, his share to go to the survivor : but in the event of both dying 
without issue, then over. The words “ under twenty -one” will be sup- 
plied in the ulterior bequest (Kirkpatrick v. Kilpatrick, 13 Yes. 
476). 

So without issue” has been read “ without leaving issue” 
(Radford Radford, \ Keen, 486): “ on marriage” has been read 
“at 21 or marriage” (Lang v. Puph, 1 Y. & C. C. C. 718) ; and 
“ dying” has been read “ dying without leaving a child” (Abbott v. 
Middleton, 21 Beav. 143 ; 7 H. L. Ca. 68). 

In connection with this subject, it may be noted that where a clause 
or expression otherwise senseless and contradictory can bo rendered 
consistent with the context by being transposed, the Courts are 
warranted in making that transposition (1 Jarm. Wills, 466). For 
example : A having two nieces, B. a spinster, and C. who has been 
married and was dead leaving two children, bequeaths half of his 
Government paper to the children of his niece B. and the other half 
to bis niece E., it bciugt evident that the bc(|ue8t to the children of B. 
was intended for the children of C. and that to C. for B, the Court will 
correct the mistake (Bradwin v. JIarpur, A mix 374). 

The same principle is applicable to the subjects of a laiquest (Moseley 
V. Mafrey, 8 East, 1491. 

As to changing words. It often happens that the misuse of some 
word or phrase is so palpable on the face of the will, ns that no difficul- 
ty occurs in pronouncing the testator to have einplovcd an expression 
which does not accurately convey bis meaning. But this is not enough : 
it must Imj apparently not only that he has used the wrong word or 
phrase ; but also what is the right one ( Taylor v. Richardson, 2 Drew. 
16); and if this be clear the alteration in langaa"o is warranted by 
established principles of constinirtion fl Jann. Wills, 470). Thus in 
Hart V. Tulk, 2 D. M. & G. 300, the testator s general intention 
appeared to be to make make an equal distribution of his property 
(which he described in seven different schedules) amongst his seven 
children; and he subjected the properties comprised in the seven 
schedules to mortgage debts in such a manner that if, in a particular 
clause, the words “ fourth schedule” were read literally, not only 
■would the entire plan of the will be frustrated ; hut the payment of 
the debts in the manner provided by the will would become impossi- 
ble. The Court read the word “ fourth” as meaning “ fifth,” which the 
context shewed was the change required to render the will consistent. 
So “ without issue” has been read “ leaving issue” (Doe v. Gallini, .5 
B. & Ad. 621), “severally” has been read “ respectively” ( Woodstock 
V. Shilleto, 6 Sim. 416), and in a numerous class of cases “or” has been 
changed into “ and” and “ and” into “or” (See 1 Jarm. Wills. 471, 
486). As to the latter change, the rule is that “ and” will not be con- 
strued “ or” where a previously vested gift would be thereby defeated 
{^Day V. Day, Kay 703). 
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65. If tbo thing which tho testator intended to 

Rejection of eirone- bequeath can be sufficiently iden- 

OU8 particulars in de- tified from the description of it 
scription of subject 

of the description do not apply, such parts of the 
description shall be rejected as erroneous, and the 
bequest shall take effect. 

This section is a paraphrase of the rule Falsa demonstratio non 
nocet cum de corpore constat. “ The characteristic of cases within the 
rule is, that the description, so far as it is false, applies to no subject 
at all, and go far as it is true, applies to one only” (Per Aldersou B. 
Morrel v. Fisher^ 4 Exch. 591). 

Illustrations. 

(fl.) A bequeaths to B his marsh lands lysing in L, and 
in the occupation of X/' The testator had marsh lands 
lying in L, but had no marsh lands in the occupation of X. 
The words in the occupation of X'" shall be rejected as 
erroneous, and the marsh lands of the testator lying in L 
shall pass by the bequest. 

Bla(]ue V. Ooldy Cro. Car. 447, 443. 

(Ik) Tho testator bequeaths to A his zamindari of Rdm- 
pur."' He had an estate at Rdmpur, but it was a taluk 
and not a zfunindari. The taluk passes by this bequest. 

Day \. Tri^y 1 P. W. 286. 

66. If tho Will raeutions several circumstances 

When part of de- **’8 descriptive of the thing which 
Bcripiion may not be the tcstator intends to bequeath, 
iH'jceted aa erroneous. there is any property of 

his in respect of which all those circumstances 
exist, the bequest shall be considered as limited to 
such property, and it shall not be lawful to reject 
any part of the description as erroneous, because 
the testator had other property to which such part 
of the description does not apply. 

1 Jarm. Wills, 746. 

Explanation. — In judging whether a case falls 
within the meaning of this Section, any words which 
would be liable to rejection under Section 65 are to 
be considered as struck out of the Will 

Illustrations. 

(a,) A bequeathe to B his marsh lands lying in L, and 
in the occupation of X.'" The testator had marsh lands 
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lying in L, some of which were in the occupation of X, and 
sorno not in the occupation of X. The bequest shall bo 
considered as limited to such of the testator’s marsh lands 
lying in L as were in the occupation of X. 

(b,) A bequeaths to B ** his marsh lands lying in L, and 
in the occupation of X, comprising 1,000 bighds of land.” 
The testator nad marsh lands lying in L, some of which were 
in the occupation of X, and some not in the occupation of 
X. The measurement is wholly inapplicable to the marsh 
lands of either class, or to the whole taken together. The 
measurement shall be considered as struck out of the Will, 
and such of the testator’s marsh lands lying in L, as were in 
the occupation of X, shall alone pass by the bequest. 

This is contra to the law established by several English cases, e. g. 
Goodtiile d. Radford v. Southern^ 1 M. & Sel. 200 : Down v. Down^ 

1 J. B. Moo. SO, &c. 1 Jarm. WilU, 747, 74S: the distlnetions, too, 
between a reference to locality and a reference to occupation seem 
abolished. 

M^here a subject is bequeathed and there arc two species of property, 
the one technically and precisely corresponding to the description in 
the bequest, and the other not so completely answering thereto, the 
latter will be excluded ; though bad there been no other property on 
which the bequest would have operateil, it might have been hem to 
comprise the less appropriate subject (1 .Jarin. Wills 951). Take 
this as an illustration. A oequeaths “ all his property situate at Barrack- 
pur which he became entitled to at the decease of his father.” 'I’hc 
fact was, that, on his father’s death, the testator hiui taken possession of 
two houses, one which his father had in his life-time ^iven to him, but 
of which he ftho father) bad retained possession until his death, and 
another which descended to the testator as heir. As the latter estat<i 
is sufTittient to satisfy the words, the former will not pass. (Sec Roe d. 
Ryall V. Dell, 8 T. K. 579.) 

67. Where the words of the Will are unambi- 

Extrinsic evidence guous, but it is found by ex- 
admissible in case of triusic evidence that they admit 
latent ambiguity. applications, onc only of 

which can have been intended by the testator, ex- 
trinsic evidence may be taken to show which of 
these applications was intended. 

Tllustraiions. 

(a.) A man having two cousins of the name of Mary, 
bequeaths a sum of money to his cousin Mary.” It 
appears that there are two persons, each answering the 
description in the Will. That description, therefore, admits 
of two applications^ only one of which can have been intend- 
ed by the testator. Evidence is admissible to show which 
of the two applications was intended. 

(b.) A, by his Will, leaves to B his estate called 
Sultopur Khurd.” It turns out that he had two estates 


o 
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called Sult^npur Ehurd. Evidence is admissible td show 
which estate was intended. 


This is the present law — “ Parol evidence is admissible to shew 
what were the actual testamentaiy intentions of the testator to deter- 
mine which of several persons or things was intended under an 
equivocal deicription (Hawk. 9). The general test of such a de- 
scription is, that it must apply with entire propriety to each of the 
persons or things in question. A description which applies partly to 
one and partly to another of the persons or things in question is not 
equivocal. Thus a devise to John Thomas Smith, there being a John 
Smith and also a Thomas Smith, is not equivocal with respect to them. 
But descriptions which are partly inaccurate are equivocal if the inac- 
curate part of the description applies to none of the persons or things 
in question, while the remaining description is equivocal with respect 
to tnero. Thus a devise to John Thomas Smith is equivocal, if tnere 
be no Smith bearing the Christian name of Thomas, but two more 
Smiths with the Christian name of John. In this case the word 
Thomas' which is inapplicable to any of the claimants, being rejected, 
the description John Smith remains, which is equivocal" (Hawk. 11). 
Further illustrations of the Section are these : — 

A bequeaths a sum of money to Robert A, my nephew, the son ot 
Joseph A. The testator has no brother named Joseph, but has two 
brotners each of whom has a son named Robert. The word ‘ Joseph’ 
will be rejected and evidence is admissible to shew which son is 
intended {t!arele»8 v. Carelees^ 1 Mer. 384). 

A bequeaths an estate to William Marshal. There arc two persons, 
one named William Marshall, the other William John Marshall. 
Evidence is admissible to shew which of the two is intended {Bennett 
V. Marehally 2 K. & J. 615). 

A bequeaths a sum of money to his ‘ brother’ without specifying 
the name. A has several brothers. Evidence is admissible to show 
which of them was intended (1 Jarm. Wills, 404). 

Parol evidence of intention is only admissible to shew which of the 
persons or things was intended, and not (e. g,) to shew that the words 
were used in a sense which would include more than one of them 
(Hawk. 12, citing Richardson v. Watson^ 4 B. & Ad. 799, where tiie 
enuivocnl description was all that close in Kirton in the occupation 
or J. W.’* There were two closes in Kirton in die occupation of 
J. W., but evidence was not admitted to shew that the testator sup- 
posed them to be one, and that both were therefore intended to pass). 


68. Where there is an ambiguity or deficiency 

Extrinsic evidence the face of the Will, no ex- 
inadmissible in cases of trilisic evidODCO ES tO the inten- 


patent ambiguity or 
deficiency. 


tions of the testator shall be 
admitted. 


Illustrations, 


(a.) A man has an aunt Caroline and a cousin Mary, and 
has no aunt of the name of Mary. By bis will he bequeaths 
1,000 rupees to ** his aunt Caroliue’' and 1,000 rupees to his 
cousin Mary,’' and afterwards be^eaths 2,000 rupees to ** his 
before-mentioned aunt Mary/’ There is no person to whom 
the description given in the Will can apply, and evidence is 
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not admissible to show who was meant by ** his before-men- 
tioned aunt Mary.” The bequest is therefore void for 
uncertainty under Section 76. 

(^.) A bequeaths 1,000 rupees to , leaving a blank 
for the name of the legatee. Evidence is not admissible to 
show what name the testator intended to insert 

(c.) A bequeaths to B rupees, or “ his estate of 
Evidence is not admissible to show what sum or 
what estate the testator intended to insert 


Another illustration of the rule in tliis Section is this : A bequeaths 
Rs. 1,000 to the Ry4 of : evidence is not fuhnissiblc to show 

what Riy4 the testator intended {Hunt y. Hort^ S B. C. C. 311). 

In no instance has a total blank for the name been hllcd up by parol 
eyidenoe {Baylis v. Atty. Oen.^ 2 Atk. 239 : Ulrich v. LitchJiM^ 
Ib. 87^. In such cases, indeed, there is no certain intent upon the 
iace of the Will to give to any person ; the testator may not have 
definitively resolved in whose favour to bequeath the projected legacy 
(1 Jarm. Wills, 413, citing Parke B., Doe v. Needs^ 2 M. & W. 139). 

Wkere a testator bequeathed Ils. 1,000 to “Mr. and Mrs. B.,” using 
merely the initial, it has been held that evidence is admissible to show 
who were intended by “ Mr. and Mrs. B" {Abbot v. Massie^ 3 Ves. 1 48). 


69. The meaning of any clause in a Will is 

McADing of any Collected from the entire 

clause to be collected instrument, and all its parts 
from entire Will. ^,g construed with refer- 

ence to each other ; and for this purpose a Codicil 
is to be considered as part of the Will. 


Sec Egerton v. Brownlow^ 4 H. L. Ca. 181 per Lord Truro: 
Brocklebanh v. Johnson^ 20 Beav. 213 : Abbott v. Middletony 7 II. L. 
Ca. 95. 

“ The intention of the testator, which can be collected with reason- 
able certainty from the entire Will^ with the aid of extrinsic evidence 
of a kind properly admissible, must have effect given to it, beyond 
and even against, the literal sense of particular words and expressions. 
The intention, when legitimately proved, is competent not only 
to fix the sense of ambiguous wonis, but to control the sense even 
of clear words, and to supply the place of express words, in cases of 
difficulty or ambiguity” (Hawk. 5, citing Key v. Key^ 4 D. M. 
A G. 78: Orey v. Pearson^ 6 H. L. Ca. fil : and Towns v. Wentworth ^ 
11 Moo. P. C. C. 526). 


niuMtrations. 

(a.) The testator gives to B a specific fund or property 
at the death of A, and by a subs^uent clause gives the 
whole of his property to A. The effect of the several 
clauses taken together is to vest the specific fund or pro- 
perty in A for life, and after bis decease in B ; it appearing 
from the bequest to B that the testator meant to use in a 
restricted sense the words in which be describes what be 
gives to A. 
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(6.) Where a testator having an estate one pact 
which is called Black Acre, bequwths the whole »l 
estate to A, and in another part of his-Will bequeaths Black 
Acre to B, the latter bequest is to be read as an exception 
out of the first, as if he had said, “ I give Black Acre to 
B, and all the rest of my estate to A" 

70. General words may be understood in a 

restricted sense where it may 
be collected from tbe Will that 
the testator meant to use them 
in a restricted sense ; and words 
may be understood in a wider 
sense than that which they usually bear, where it 
may be collected ftom the other words of the Will 
that the testator meant to use them in such wider 
sense. 


sense, and when in 
a sense wider than 
usual. 


The words ‘ effects,’ ‘ goods’ or * chattels’ will comprise the entire 
moveable property of a testator, unless restrained oy the context 
within narrower limits. Where, however, such general expressions 
stand immediately associated with less comprehensive words, they are 
sometimes restrained to articles ejusdem generis, the specified effects 
being considered as denoting the species of property which the larger 
term was intended to comiirise (1 Jann. Wills, 715: Wms. Exors. 
1060). 

On the same principle, terms, which in their strict and proper accep- 
tation, apply to a particular species of property only, may be held, 
by Ibrce of the context, to embrace the general residue (ibid, 731). 

Illustrations, 


(a,) A testator gives to A “ his farm in the occupation of 
B/’ and to C “ all his marsh lands in L.'' Part of the farm 
in the occupation of B consists of marsh lands in L, and the 
testator also has other marsh lands in L." The general 
words, “ all his ndarsh lands in L,” are restricted by the gift 
to A. A takes the whole of the farm in the occupation of 
B, including that portion of the farm which consists of 
marsh lands in L. 

(b,) The testator fa sailor on ship-board) bequeathed to 
his mother his gold ring, buttons, and chest of clothes, and 
to his friend A (a ship-mate) his red box, clasp-knife and all 
things not before bequeathed. The testator's share in a 
house does not pass to A under this bequest. 

This is Cook v. Oakley, 1 F. W. 302 and see iie Ludlow, 1 Sw. & 
T. 29. 

(c.) A, by his Will, bequeathed to B all his household 
furniture, plate, linen, china, books, pictures, and all other 
goods of whatever kinds \ and afterwards bequeathed to B a 
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Bpedfied nrt d lui Ui^or the beqmit 

B ia entiuM onfyto aadi artidea of the tOBti^'a u are (tf 
the same oatore with the artkslee therein enomerated. 

This is ITfeHci v. JtiUu^^ 3 Besv. 331, sod ase CoUitr v. 

Russ. 4^. 

No niustratioo is ipTon of the second brtnch of the rule. Tike 
the following 

A hy her Will appoints executors, bequeaths them Rs. 1,000 each 
for their trouble and proceeds thus : and whatever remains of money 
I bequeath to fi’s five children.** At the date of the Will and the 
death A*s property consisted chiefly of Government Promissory Notes. 
The children take the Notes (Doweon v. Oaskoin^ 2 Kee. 14). 

A, whose moveable property consists of cash, Government paper, 
plat^ horses, clothes and furniture, after giving various legacies of 
sums of money, bequeathed to the inhabitants of B all that might 
remain of her moi^ after her lawful debts and legacies were 
paid.*’ The inhabitants of B are entitled to the residue of her 
general moveable property (Rogers v. Thomas, 2 Keen, 8 : and see 
1 Jarm. Wills, 736). 

Regarding this branch of the rule, it may be useful to state the 
sense which the following words “ usually bear.” They are arranged 
alphabetically. 

‘ Articles of domestic use and enjoyment includes books (Cornwall v. 
Cornwall, 12 Sim. 303). 

* Books' includes MSS. bound into volumes ( Willis v. Courlois, 1 
Beav. 189). 

‘ Cash' does not include a promissory note payable to order (Beales 
V. Crisford, 13 Sim. 592). 

‘ Debenture" includes a policy of assurance (Phillips r. Eastwood, 
1 LI. & G. 291). 

* Debts' due to the testator includes a bill of exchange drawn in 
the testator’s favor, and a cash balance at his banker’s {Carr v. Carr, 
1 Mer. 541 ; and see Essington v. Vashon, 3 Mcr. 434). The bequest 
of a debt due on a particular security will pass the capital only, 
and not arrears of interest due at the testator’s death (Roberts v. 
Kuffin, 2 Atk. 112), and e converso, the bequest of arrears of a debt will 
not pass the principal (Hamilton v. Lloyd, 2 Yes. Jun. 41G). 

‘ Factory.' The bequest of an Indigo Factory would probably be 
held, like the devise of a West India Plantation (Lushingtony Sewell, 
1 Sim. 435), to pass the stock, implements, utensils, &c., m and upon it. 

‘ Funds' The ‘funds’ or the ''public funds' generally means tunded 
securities guaranteed by Government, and ' foreign funds' mean securi- 
ties guaranteed b}' foreign Governments (Ellis v. Eden, 23 Beav. 543). 
But funds will not include Bank Stock (Jarm. Wills 73^. 

“ Government Securities^' See Burnie v. Getting, 2 Coll. 324. 

“ Household Effects" includes all property in the house or on the 
premises, intended for use or consumption therein, or for ornament or 
defence thereof (Cofe V. 1 Sim. & S. 189: 3 Russ. 301: 

Field V. Peckett, 29 Beav. 573). 

“ Household Furniture" includes all personal chattels that may be 
useful or convenient to the householder or ornamental to the house, 
as plate, linen, china, pictures : but not goods or plate in the pos- 
session of the testator by way of his trade, nor books, nor wines, 
(Wms. Exors., 1067). A gift of furniture in a particular house will 
not include plate, sometimes in use there and sometimes elsewhere 
(Wilkins V. Jodrell, 11 W. R. 588). 

‘ Household Goods' include everything of a permanent nature, 
I. e., plate and other articles of household which arc not consumed 
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on thdr ei\Jo}rmc»t tluit were used in, or pnre^ased, or oUierwWie 
acquired hf a testator for Us liouse. But not victuals, nor fire^amts, 
nor goods in the waj of ^e householder’s trade or bittiness (Wms. 
Bxors^ 1068). 

^ Jewels' see Atfy. Oetu v. Earley^ 6 Ross., 173. 

* Zinen' includes table and bed linen. But under a bluest of my 
* linen and clothes of all kinds,* only body linen passes (Eunt v. Eofi, 

8 Bro. C> C. 31 1). 

* Medals' see Bridgman v. Done, 3 Atk. 202. 

* Money' extends to bank-notes, bills of exchange endorsed in blank, 
and money lent on mortgage. But it does not include money in the 
hands of a stakeholder, to abide an event which does not happen in 
the testator’s life-time (^Manning v. Purcell^ 7 D. M. G. 85 : 1 Jarm. 
Wills, 780,) money does not bv the force of the word include stock, 
although upon the context stocx may include money (Wms. Exors., 
1070, 1071). 

* Beady Money' or * Money in hand includes a balance at a banker’s, 
(R« PowelFs Johns. 49), but not money in the hands of an ^nt, 
nor unreceived dividends (1 Jarm. Wills) 730, nor consols (10 H. L. 
Ca. 20). ^ Money in my house' includes reaay money and bank-notes, but 
not mortgages, bonds or receipts for Government Annuities (Wms. 
Exors. 1070). ^ Money at my Banker's' is confined to money on account 
current, and would not include money on a deposit account, which is an 
investment (Rehden v. Wesley^ 29 Beav. 213). 

* Pecuniary Legacies' does not include legacies of stock (Douglas 

V, Congreve^ 1 Keen, 410). 

* Personal Ornaments' see Willis v. Curtois^ 1 Beav. 189. 

* Plate' does not include plated articles (Holder v. RamsboUom, 
11 W. 11.302). 

‘ Portraits' see Duke of Leeds v. Amherst^ 13 Sim. 459. 

* Securities for Money' includes bills of exchange and promissory 
notes, stock in the funds, and a policy of assurance on the life of a 
debtor, but not Bank stock nor shares in an Insurance or Canal 
Company, nor an I. O. U. given for goods sold (1 Jarm. Wills 731 n : 
Wms. Exors. 1072, 1073). A bequest of Securities for Money, will 
by itself carry the legal estate in mortgaged lands, though coupled 
with a ti*u8t for conversion (Exp, Barber^ 5 Sim, 451), or a charge of 
debts (Re King, 5 De Q. & S. 644, Knight v. Robinson^ 2 K. & J. 
503:) 1 Jarm. Wills, 644 : 4 Dav. Conv. aXXVII: Rippen v. Bates 

9 Jur. N. S. 649). 

‘ Stock on Farm' includes all moveable property upon or belonging 
to the Farm, and also growing crops (Wms. Exors. 1069). ‘ Live and 
Dead Stock' may include bools and wines (Hutchinson v. Smith, 1 1 

W. R.417). 

‘ Utensils' does not include plate or jewels. Wms. Exors. 1070. 


7 1 . Where a 


clause is susceptible of two 
meanings, according to one of 
which it has effect, and accord* 
to the other it can have 
former is to be 


ing 


When a clause is 
oyen to two construc- 
tions, that which has 

none, the 
preferred. 

See 7\imer v. Fnmpton^ 2 ColL 331, 336. The Court in one 
instance adhered to the literal language of the testator, though it was 
highly probable that he had written a word by mistak^ for ^ one 
which would ha^e rendered the devise void (2 Jarm. WillSi citing 
Chapman v. Broim, 3 Burr, 1626). 



Noptrt<»r« Will to ^ 
be r^eeted^ if reaebn* 
able construction can 
be pat on it. 


72 . No part of a Wilt ia 
to be reje<^ as destitute of 
meanioe if it is possible to put a 
reasonable construction upon it. 


Words are not to be expunged upon mere comeoturei nor unless 
actually irreconcileable with the context of the Will, though the re- 
tention of them may produce rather an absmd consequence (1 Jarm. 
Wills, 458), e, g. giving the same person, in the same sendee, an 
estate for life and an estate in fee in the same land : see Chamhen v, 
Brailtfardt 18 Yes. 368 : Melliih v. Mellish^ 4 Yes. 48). 


73. If the same words occur in different parts 

Interpretation of of the Same Will, they must be 
words repeated in dif- teken to have been used every- 
ferent parts of Will. where in the samo sense, unless 

there appears an intentioo to the contrary. 

See Sibley v. Perry ^ 7 Yes. 522: Rhodes v. Rhodes^ 27 Beav. 413, 
417 per Romilly M. R. : Clavering v. Ellison^ 3 Drew. 472. The 
“ intention to the contrary” must appear on the face of the will (Har* 
vey V. Harvey^ 32 Beav. 441), and the indication of such intention 
must be strong (Ibid), 

On the same principle, where a testator uses an additional word or 
phrase, it has been held that he must be presumed to have an addi- 
tional meaning (2 Jarm. Wills, 765 : Campbell v. Campbell^ 4 Bro C. C. 
18). But sli^t variation of expression does not always prove differ- 
ence of intention : see cases referred to in 2 Jarm. Wills, 765 n. (f), 

74, The intention of the testator is not to 

Testator's intention be Set asido becauso it cannot 
to be effectuated as far take effect tO tllO full extent, 
as possible. effggt jg tg be given to it 

as far as possible. 

Sce2 Jarm. Wills, 766 : ThellussonY. Woodford, 4 Yes. 326: Southey 
V. Lord Somerville, 13 Yes. 492, 493. 

Illustration. 


The testator by a Will made on his death- bed bequeathed 
all his property to C D for life, and after his decease to a 
certain nospital. The intention of the testator cannot take 
effect to its full extent, because the gift to the hospital is 
void under Section 105, but it shall taka effect so far 
as regards the gift to C D. 

75. Where two clauses or gifts in a Will are 

The iwt of two in- irrecoucileaWe, so that they can- 
consistent clauses pre- not possibly Stand together, the 

last shall prevail. 
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llluttrationB. 

* 

(a.) The testator by the first clause of his Will leaves 
his estate of Rfimnagar “ to A,” and by the last clause of 
his Will leaves it " to B and not to A. ” B shall have it. 

(J.) If a man at the commencement of the Will gives his 
house to A, and at the close of it directs that his house 
shall be sold and the proceeds invested for the benefit of B, 
the latter disposition shall prevail. 

An old maxim : Cum duo inter se repugnantia reperiuntur in testa- 
mentOy ultimum ratum cst^ Co. Litt. 112 b. The rule rests on the 
theory that the testator may have changed his mind ( Ulrich y, Litch- 
field^ 2 Atk. 872). It is never applied but on the failure of every 
attempt to give to the whole Wiu such a construction as will render 
every part of it effectual (1 Jarm. Wills, 445: Brocklehank v. 
Johnson^ 20 Beav. 205). In the attainment of this object the local 
order of the limitations is disregarded, if it be possible by the trans- 
position of them to deduce a consistent disposition ff*om the entire 
Will. Thus if a man in the first instance, devise lands to A in fee 
and in a subseouent clause give the same lands to B for life, both parts 
of the Will shah stand ; and in the construction of law, the devise to B 
shall be fret, the Will being read as if the lands had been devbed to B 
for life, with remainder to A in fee (I Jarm. Wills, 445). 


76. A Will or bequest not expressive of any 

Will or ^quest void definite intention is void for un* 
for uDccrtamty. Certainty. 


See 1 Jarm Wills, 332 : Drake v. Drake, 25 Beav. 642 : affirmed 
8 H. L. Ca. 172 ; Hogan v. Byrne, 13 Ir. C. L. Rep. 166. 

Illustration. 

If a testator says — ‘‘ I bequeath goods to A \ * or I be- 
queath to A or “ 1 leave to A all the goods mentioned in 
a Schedule,^" and no Schedule is found ; or “I bequeath 
‘ money' ‘ wheat,' ‘ oil/ or the like/' without saying how 
much, this is void. 

The Object and Subject must each be defined ; but a reasonable 
degree of definiteness will suffice {Adams v. Jones, 9 Ha. 485). The 
Court very reluctantly conies to the conclusion that it cannot discover 
the meaning of the testator as expressed in his Will {Maynard v. 
Wright, 26 Beav. 291). In cases like those put in the Illustration, 
the question is : does the Will furnish any ground on which to 
estimate the amount intended to be bequeathed P (See 1 Jarm. 
Wills, 332). Thus if a testator says “1 bequeath to my execu- 
tors a reasonable amount for their trouble” {Jackson v. Hamilton, 
3 J. & Lat. 702), or “ I bequeath a sum for the maintenance of A” 
{Broad v. Bevan, 1 Russ. 511 nt), or “ I bequeath Rs. 1,000 or there- 
abouts to be raised by aocumulati^ annual income,” this is valid, and 
in the first and second cases the Court will determine the amount : in 
the third case any little excess occasioned by the addition of an entire 
dividend, would oe subject to the same disposition as the specific sum 
{Oddie V. Brown, 4 De G. A J. 179, 195). 
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' 77. The description contained in a Will, of pro* 
„ . . . perty the subject of gift, shall, 

bjeet refer to proper * nnless a Contrary intention ap- 
^wering thst de- pear by the Will, be deemed to 

refer to and comprise the pro* 
perty answering that description 
at the death of the testator. 

Thi« w almost verbatim the rule in Hawk. 18. “ Descriptions oF 
real or personal estate, the subject of gill, prima facie reftr to and 
comprise the pn>perty answering to the description at the death of the 
testator.” The Section (24) of the KngUsh \Vills Act by which this 
liule is established enacts that “ every Will shall be construed, with 
reference to the i*eal estate and the personal estate comprised in it^ to 
speak and take elfect as if it had been execute<l immediately before 
tne death of tlie testator, unless a contrary intention shall aj)|>ear by 
the Will.” See Bullock v. Bennett^ 7 D. M. li. 288. 

Thus a be<[uc8t of “ all my leasehold houses” would pass aRer- 
acqnired leasehold houses, ami a l>equest of “ iny .SJ per cent, slock” 
jiasscs all the stock of the description possessed by the testator at his 
death {Goodlad v. Burnett^ 1 K. & J. 841). 

Unless a contrary intention appear by th(‘ Will.” The cases on 
this exception fall into two classes (Jluwk. 20 ) : — 

(1) When the date of tlie Will as opposed to the death is distinctly 
referred to ; as where a testator iH qneuths iny liouse with the lands 
lielonging thereto now occupied at 11,” a field taken into occupation 
by the testator utter the dale of the Will, will not puss {lIulcninsoH 
V. Barra a ^ 1 W. li. 588). 

(2) Where there is a particularity in the description of the specified 
subject of gift, shewing that an ol*ject in existence at the date of the 
Will was intended. For example, where a testator gives “ iny 
hrown horse” or “ the houses which 1 bougiit fioui Mr. 11.” (See 
Emuss V. Smithy 2 De G. & S. 722), or all Uie slock which I have 
])urchased” (Douglojt v. JJouglaH, Kay, 400, 405), the de^icription shews 
that it must have been intended to refer to the state of things existing 
at the date of the Will and not at tlie death of the testator. 

As regards general powers of appointment, the eflect of this and the 
78lh Sections combined will be to make all general bejjuests operate 
as an execution by anticipation of all general powers (.see Section 40) 
vested in the testator at the time of his death, although created by an 
instrument subsequent in date to the Will, unless the language of the 
power be such as to forbid its being exercised by oiitidputiou (Hawk. 
19, citing Stillmati v. Weedouj IG Wm. 2G). And even Hpeeiul powers 
of appointment (see Section 56) created after the daU‘ of the Will may 
be exercised by a bequest contained in the \>'iJI, if the bequest 
contain a sufficient description of the particular property alter* 
wards made the subject of the power, to show that tlie testator had 
ihf iuhject of the power in view (iiawk. 1.0). 

The following Illustrations of the Kule laid down in this section may 
be useful : 

(a.) A bequeaths his houses in Calcutta to IF After the date of the 
Will A enters into a binding contract to buy another house in Calcutta, 
but the house is not actually conveyed. B takes the house contracted 
fi>r (Acherleg v. Vernon, 10 Alod. 518 : CollUon v. Girling, 4 My. k 
Cr. 75 : 1 Jarm. Wills. 46). 

(A) A bequeaths his houses in Calcutta to B, and all his moveable 
property to C. After the date of the Will A contracts to sell one of 

i£ 
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these houses, but dies before conveying it to the purchaser. B will take 
the house contracted to be sold as a trustee for D, and C will be entitled 
to the purchase-money (Knollys v. Shepherd^ 1 J. & W. 499 : 1 Jarm. 
Wills, 152). 

(c.) A bequeaths his “ lands,” or “ his real estate,” or “ his immove- 
able prope^'* in B. At his death he has both leasehold and freehold 
lands in B. The bequest includes both ( Wilson v. Eden^^ Exch . 752). 

(d.) A bequeaths his “ lands” in B. At hjs death he has immoveable 
property in possession in B, and also the reversion* in fee of lands 
settled on his wife for her life. The bequest includes the reversion 
{Ford v. Ford^ 6 Hare, 486). 

(c.) A having two estates, one settled and the other not, bequeaths 
his “ unsettled real estate.” The bequest passes not only the unsettled 
estate but tiie unsettled reversion in the settled estate {Incorporated 
Society v. Richards^ 1 Dm. & War. 285). 

(/) A bequest to Z ‘ his land* or ‘ his lands in B’ or his ‘ real estate*. 
A at his death has lands of his own and also lands of which he was 


seised as trustee or mortgagee. Z takes the trust and mortgage estates 
as well as the lands to which A was absolutely entitled {Lord Bray- 
hrooke v. Inskip^ 8 Ves. 425). 

A general bequest of “ my lands,” “ my lands in A,” “ my immove- 
able estate,” &c., includes lands of which the testator was seised as 
trustee or mortgagee, unless an intention appear to the contrary. Such 
an intention appears when the disposition made by the will is such as 
the testator could not intend to make of property not beneBcially his. 

Thus : (^'■) A be(]ueuth8 his binds on trust for sale. Mortgage and 
trust estates do not pass {Ex parte Marshall. 9 Sira. b55 : Re Morley. 
10 Hare, 293). 


{h) A bequeaths his lands to B for life with remainder to C. Mortgage 
ana trust estates do not pass {Lindscll v. Thacker^ 12 Sim. 183). 

fi) A bequeaths his lands to B subject to an annuity payable to 
C for her life : mortgage and trust estates do not pass {Duke of Leeds 
V. Munday^ 3 Ves. 348 ; Rackham v. Siddall, 16 Sim. 297). 

{j) A beijueaths his lands to B after payment of debts, legacies and 
general exiicnscs. Mortgage and trust estates do not pass {Roe v. 
Readcy 8 T. R. 118 : Doe v. Lightfoot^ 8 M. & W. 559). 

Considering Section 4 and the fact that under this Act a married wo- 


man will hold all her property as a feme voverte in England holds pro- 
perty settled to her separate use, it is submitted that a oequest of lands 
to the sole use of a married woman would not now be held to indicate 
that the property should be enjoyed by her beneficially (See Lindsell 
V. Thacker^ 12 Sim. 178, contra. But see Ex parte Skaw^ 8 Sim. 
159). If so, under such a bequest, the testators mortgage and tmst 
estates would pass to the inarriea woman, just os they would under a 
general devise to A his heirs and assigns to and for his and their own 
use and benefit {Baiuhridge v. Lord Ashburton., 2 Y. & C. 347 : 
Sharpe v. Sharpe^ 12 Jur. 598). 

A general bequest which passes the legal estate in a mortgage vested 
in the testator, does not include the beneficial interest in the money 
secured by the mortgage, which is moveable property, and would pass 
by the ^ncral or residuary betjuest of such property contained in the 
Will On the other hand if a mortgagee in possession devises the 
mortgag^ lands by a specific description as a bequest of all my lands 
in the Zillah ofB,* the testator having no other land answering to the 
description, such a bequest may well w held to pass the ben^cial as 
well ai the legal estate in the mortgaged land (Hawk. 37, 38, citing 


• A * reversion’ is that portion of ownership which on the creation of a 
psrtial interest only, remains undisposed of and therefore vested in the pers(m by 
whom such intei'est is created. 
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Woodhoute V. Meredith, 1 Mer. 450: Burdet v. Dixan, 4 Jur. 
N. S. 38). 

If the testator leaves iJI bis lands to A and his “securities for 
money” to B, the legal estate in the land of which the testator was 
mortgagee would pass to B and not to A (Renooizey. Cooner. 6 
Mad. 371). 

78. Unless a contrary intention shall appear by 

Power of appoint- the Will, a bequest of the estate 
ment executed by ge- of the testator shall be Construed 
neral bequest. include any property which ho 

may have power to appoint by Will to any object he 
may think proper, and shall operate as an execution ot 
such power ; and a bequest of property described in 
a general manner shall be construed to include any 
property to which such description may extend, 
which he may have power to appoint by Will to any 
object he may think proper, and shall operate as 
an execution of such power. 

Shortened from Sectimi 27 of the English Wills Act. The words 
“ lo appoint by Will to any object he uiuy think proper” correspond 
with tne words in the Statute “ to appoint tn any manner he 
may think proper,” but these words have been held to mean “ to any 
objects the donee may think proper,” and not “ by any form of execu- 
tion” (Hawk. 28), uiid a power to appoint p^enerally by Will (but not 
by deed) is within the section of the Eii'^lish Statute. The section ol‘ 
the Act therefore has lieen made to express the meaning of the corres- 
ponding section of the Statute; and the following decisions on the 
latter section may be taken as decisions on the former: — 

A power to appoint in anj manner to children or any other limited 
class of objects is not within the section (CVope# v. Awdry,^ 12 Beav. 
604). 

A power to revoke what has been already appointed is not within 
the scope of the Section {Pom/ret v. Perrin^,, 5 D. M. & G. 775). 

The following are Illustrations of the Kule contained in this Sec- 
tion : — 

(a.) A bequeaths property which I am possessed of or entitled 
to.” The bequest passes property subject to a power of appointment in 
the testator (Frankcombe v. Hayward^ 9 Jur. 344). 

(6.) A makes a Will containing the words “ constituting B mv 
residuary legatee.” This is enough to ojierate as an execution of all 
general powers (Spooner's Trusts, 2 Sim. N. S. 129). 

Of course a general power given by Will to a person, who prede- 
ceased the testator, is not executed by the donee’s Will (Jones v. 
Southall, 11 W. R. 247). 

79* Where property is bequeathed to or for the 

benefit of such of certain objects 

Implied gift to the as a Specified person shall appoint, 

dS 5 .pp^’tSlent” or for the benefit of certain objects 

in such proportions as a specified 
person shall appoint; and the Will does not provide 
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for tlie event of no appointment being made ; it tlie 
power given by the Will be not exercised, the pro- 
]>erty belongs to all the objects of tlie power in 
equal shares. 

Illustration, 

{a) A, by his Will, bequeaths a fund to his wife for her 
life, and directs that at her death it shall be divided among 
his children in such proportions as she shall appoint. The^ 
widow dies without having made any appointment. The 
fund shall bo divided equally among the children. 

Grieveson v. Kirsopp, 2 Keen, 653. 

This section is taken almost verbatim from tbe rule in Brown v. 
(4 Ves. 708, 5 Vea. 495, 8 Ves. 561) as stated in Hawk. 57. In 
Burrouf^h v. Philcox 5 My. & Cr. 72, Lord Cottenham thus stated the 
principle on which the rule rests : “ When there appears a general 
intention in favour of a class, and a particular intention in favour of 
imlividuals of a ‘class to be selected by another person, and the parti- 
cular intention fails, from that selection not being made, the Court 
will carry into effect the general intention in favour of the class. 
\V1 icn such an intention appears, the ease arises, as stated V)v Lord 
Kldon in Brown v. (see 8 Ves. 574,) of the power Ireiug so 

given as to make it the duty <>f the donne to execute it ; and, in such 
case, the Court will not permit the objects of tlie power to suffer by 
the negligence or conduct of the donee, but fastens upon the property 
a trust for their benefit.” 

Other Illustrations of the Rule are these : — 

(h.) A bequeaths property “ to such of his relations as R shall 
think most deserving” (tiarding v. Glyn^ 1 Atk. 469), or ‘‘ fur the 
benefit of tbe \Yire and children of B in such manner as lie shall by 
Will bequeath” {Brown v. Pocork, 6 Sim. 257). B dies without 
having made any appointment. The property sliall be divided equally 
among the class of objects mentioned, per capita. 

fr.) A beriucaths pro|M3rty to Ins brothers and sisters or their 
children in sucu shares as and at such times as his trustees shall think 
fit. No appointment is made. The property is divi.sible equally 
among all the children and their parents per capita {Longmorc v. 
Broom^ 7 Ves. 128 ; Penny v. 7'urner, 2 riiill. 49.3). 

Wherever the rule in )jrown v. Biggs is applied, the objects will 
take the property among them as tenants in common, and not as joint 
tenants (Hawk. 59). 

The Rule d<u’‘? not apply where there is a mere permission to give 
to certain objoets : as if property be given to A for lifij with power for 
her (if she pleaf^es) to bequeath it to the children of {Brook v. 
Brook, 3 Sm. & O. 380). 

If the power has been partially exercised the Rule applies, and the 
unappointed part is divisible among the objects of the power without 
reganl to the ap^iointment (Hawk. 61 ; citing Maddison v. Andrew, 
1 Ves. Sen. 67 : Pordyce v. Bridges, 2 Phill. 513). 

The period for ascertaining the objects to take in default of appoint- 
ment is the time when the power ought to be exercised {Longmore v. 
Broom, 7 Ves. 124 ; Be Whitens l^ists, Johns. 656). 

A bequeaths property to B for life with a power of disposition 
among A's relations. B dies without exercising the power. Tbe 
to take ire those who would be entitled under this Act a4 tbe 
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death (>fB to tbe property of which A died intestate (Harding r, 
Olm, 1 Atk. 469 : Pope v. Whitcombe^ 21 Beav. 112). 

If the power of appointment is not to arise until a ^iven period, no 
objects con take under the Rule, who die before that period ( WaUh 
V. Wallinger, 2 R. & My. 78 : Kennedy v. Kingston, 2 J. & W. 431 : 
Halfhead v. Shepherd^ 7 W. R. 480). 


80 . Where a bequest is made to the “ heirs,’’ 
„ , ...... or “ rit!;ht heirs,” or “relations,” 

&c.,o?aparticularner- Or “ nearest relations, or “fa- 
son without qualifying mily,” OT “ kindred,” or “nearest 

of kin,” or “ next of kin,” of a 
particular person, without any qualifying terms, 
and the class so designated forms the direct and 
independent object of the bequest, the jiroperty 
bequeathed shall be distributed as if it had belonged 
to such person, nnd he had died intestate in res- 
pect of it, leaving assets for the payment of his 
debts independently of sueh property. 


Illustrations. 


(a.) A kaves bis property “ to his own nearest relations 
The property goes to those wlio would be entitled to it if A 
had died intestate, leaving assets for the payment of his 
debts independently of such property.* 

(h.) A bequeaths 10,000 rupees ** to B for his life, and 
after the death of B, to his own right heirs." I'he legacy 
after B's death belongs to those who would he entitled to 
it if it had formed part of A's unbequeathed property. 

(c.) A leaves his property to B ; but if B dies before 
him, to B's next of kin ; B dies before A. the property 
devolves as if it had belonged to B, and he had died intes- 
tate, leaving assets for the payment of his debts indepeu- 
dentlyof such property. 

(d.) A leaves 10,000 rupees “to B for his life, and after 
his decease, to the heirs of C.” The legacy goes as if it had 
belonged to C, and he had died intestate, leaving assets for 
the payment of his debts independently of the legacy. 

See Wms, Exors. 995-1013 : Hawk. 103. 

The reason of this rule is that it is desirable to ascertain the object 
of the testator’s bounty as soon as possible (Hawk. 99). 

Under this section relations” would include a wife. Otherwise in 
England (Green v. Howard, 1 Bro. C. C. 31.) A gift to those 
related to a person is equivalent to a gift to relations (Rayner v. 
Mowbray, 3 Bro. C. C. 234.) “Near relations” is equivalent to 
** relations” ( TFAi/ieAom v. Harris, 2 Ves. Sen. 527. “Nearest re- 
lations” is expressly made equivalent to “ relations.” Otherwise in 
England (Smith v. Campbell, 19 Ves. 400). Under a bequest to “my 
relations of the name of A” a female relation entitled to tbe name of A 
by birth would take though she has lost the name of A by her marriage 
(Pyot V. Pyot, 1 Ves. Sen. 336). A power to appoint to “ relations” 
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ofifie testatorf or of B, authorises an appointment to relations not 
within the Act (^Harding v. Olyn^ 1 Atk, 469). Otherwise if the 
power be one of distribution only {Pope v. Whitcomhe^ 8 Mer. 689). 
where there is a power of selection among relations, with no gift in 
default of appointment, and the power is not exercised, those within 
the Act only will take by implication {Harding v« Glyn^ 1 Atk. 469 :■ 
Grant y. Lynan^ 4 Russ. 297: Hawk. 104). 

“ Without any qualifying terms.” The language of the Will may be 
such as to shew that the testator intended the next of kin,” &c., to 
be ascertained at the period of distribution. Thus : A loaves property 
to B for life, and after his decease to the persons who shall then bie 
the legal representatives of A. The property goes on B’s death to 
those who would be entitled to it if A had died at the same moment 
as B, intestate and leaving assets for the ytayment of his debts inde- 
pendent of such property {Long v. JBlackall^ 3 Ves. 486 : Wharton 
V. Barker^ 4 K. A J. 483). So the context may narrow or enlarge 
the term “ family” so as to mean only “ children” {Barnes v. Patchy 6 
Ves. 604), or to include relations by marriage {McLerotk v. Bacon^ 
Ves. 189). 

81. Where a bequest is made* tn the “ represeu- 

Beque.t to “repre- tatjves,” or “legal represen- 
senutives,” &c., of a tatives,” or personal represeu- 
particular person. tatives’’ or “ cxecutors or admi- 

nistrators’’ of a particular person, and the class sa 
designated forms the direct and independent object 
of the bequest, the property bequeathed shall be 
distributed as if it had belonged to such person, 
and he had died intestate in respect of it. 

This is the rule settled by the more recent English cases. 

Illustration, 

(a.) A bequest is made to the “ legal representatives*' of 
A. A has died intestate and insolvent. B is his adminis- 
trator. B is entitled to receive the legacy, and shall apply 
it in the first place to the discharge of such part of A's debts 
as may remain unpaid ; if there be any surplus, B shall pay 
it to those persons who at A's death would have been enti- 
tled to receive any property of A*8 which might remain after 
payment uf hia debts, or to the representatives of such 
persons. 

The rule and illustration establish that in the case of a bequest to 
the “ representatives,” &c. of A simply, not in trust for themselves or 
any other persona, the property passes not directly to A’s next of kin, 
but to A*8 executors or administrators, as part of his assets, and they 
take it in their official capaciu and not benehcially (See Long v. 

17 Beav. 471 : Re Seymour's Trusts^ Johns. 472 : Holloway 
V. Clarkson^ 3 Hare 523 : King v. CleaveUxnd^ 4 De G. & J. 477). 

82 . Where property is bequeathed to any per- 

[uest without BOH, he is entitled to the whole 
of limitation. interest of the testator therein, 

unless it appears from the Will that only a res- 
tricted interest was intended for him. 
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In England before 1st January 1838, and in India before 1st February 
1839) a devise of lands to A simpliciter, (or to A and bis as- 
signs, Co. Litt. 96), conferred an estate for life only, unless an inten- 
tion appeared to Uie contrary. The application of this rule being 
frequently found to disappoint the intention of the testator, the 
English Wills Act, Section 28, enacted that where an^ real estate 
shall be devised to any person without any words of limitation, such 
devise shall be construed to pass the fee simple or other the whole 
estate or interest which the testator had power to dispose of by Will 
in such real estate.” This Section has been held to apply only to 
devises of previously existing estates or interests, and not to the 
devise of an estate created by the Will (Nichols v. Hawkcs, 10 Hare, 
342). It is submitted that Section 8*2 of the Indian Succession Act, 
1865, would be construed similarly. Accordingly, if A devise a rent 
charge vested in him to B without more, B would take the fee sim- 
ple. But if A devise a rent charge created by his Will (c. g. an an- 
nuity with the usual powers of distress and entry) — see faction 1 GO 
infra, — to B, the devisee would take only an estate for his life. So if A 
bequeath to B a house and grass for a cow in a certain meadow belong- 
ing to A, B will take A’s whole interest in the house, but only a life 
estate in the easement ( Reay v. Rawlinson^ 7 Jur. N. S. 118). 

“ Unless it appear from the Will that only a restricted interest was 
intended for him.” The onus prohandi lies on those who contetid 
for the restricted construction (*2 Jarm. Wills, 26G), and will not be 
discharged by shewing that another bemiest in the Will contains for- 
mal words of limitation fWisden v. nisdc% 2 Sm. & Gif. 396), or 
that a special power of appointment is, in terms, given to the lega- 
tee C Brooke V. Brooke^ 3 8m. & G. 280). 

83. Where property is bequcatlied to a person, 

Bequest in the alter- With a bequcst in the alternative 
native. to another person or to a class 

of persons ; — if a contrary intention docs not appear 
by the Will, the legatee first named shall be enti- 
tled to the legacy, if he be alive at the time when 
it takes effect ; but if he be then dead, the person or 
class of persons named in the second branch of the 
alternative shall take the legacy. 


This is an improvement on English law, which is apt to regard gifts 
to several persons alternatively as void for uncertainty (see 1 Janii. 
Wills, 343, 344). The section Gdlows to some extent the nile as to 
personalty which prevails in F'nglaiid. There if personal estate be 
bequeathed, e. g. to A or his heirs, the word * heirs' is read as a word 
not of limitation but of substitution, so as to prevent a lapse, Gittings v, 
McDermotty 2 My. & K. 69 : Doody v. Higgins^ 91Ia. App. 32. The 
rule as to realty is diiferent (Hawk. 92, 180). 

Illustrations. 

(a.) A bequest is made to A or to B. A survives the 
testator. £ tikes nothing. 

(b.) A bequest is marie to A or to B. A dies after the 
date of the Will, and before the testator. The legacy goes 
to B. 
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(r.) A l>emie«t is made to A or to B. A is dead at the 
date of the Will. The legacy goes to B. 

(d.) Property is bequeathed to A or his heirs. A sur- 
vives the testator. A takes the property absolutely. 

So a to A or his heirs or assigns is an absolute gift to him 
{He Walton^ 2 tTur. N. S. 363) ; and it has long been settled that a devise 
of realty to A or his heirs gives A an estate in fee {Read v. Snell, 
2 Atk. 645). The same result would follow here from a bequest to A 
or the heirs of his body, although in England of course A would take 
an estate tail {Harris v. Davis, 1 CJoll. 416). 

(<?.) Property Is bequeathed to A or his nearest of kin. 
A dies in the lifetime of the testator. Upon the death of 
the testator the bequest to A's nearest of kin takes effect. 

I'he nearest of kin will take under Section 80, as if the property had 
belonged to A, and he had died intestate in respect of it, leaving assets 
lor the payment of his debts independent of such property. 

{f.) Property is bequeathed to A for life, and after his 
death to B or his heirs. A and B survive the testator. B 
dies in A’s lifetime. Upon As death the bequest to the 
heirs of B takes effect. 

(g.) Property is bequeathed to A for life, and after his 
death to B or his heirs. B dies in the testator's lifetime. 
A survives tlie testator. Upou A's death the bequest to 
the heirs of B takes effect. 

84. Whore property is bequeathed to a person, 

Effect of word, de- ^ords are added which des- 

icribing a class added ci’ibe a class of persons, but do not 
to a bequest to a iHjrson. denote them as direct objects of a 

distinct and independent gift, such .person is enti- 
tled t<» the whole interest of the testator therein, 
unless a contrary intention appe«»rs by the Will. 

Illustrations, 

(«.) A bequest is made — 

to A and his children, 

to A and his children by his present wife, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 

to A, his executors and administrators. 

In each of these cases, A takes the whole interest which 
the testator had in the property. 
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And it is immatcria] wbctber or not tbe class described exist at the 
testator’s death . 

(b.) A bequest is made to A and his brothers, A and 
his brothers are jointly entitled to the legacy. 

(c.) A bequest is made to A for life, and after bis death 
to his issue. At tbe death of A the property belongs in 
equal shares to all persons who shall then answer the de- 
scription of issue of A. 

The rules and illustrations in this Section aijroe generally willi the 
English law as to poi>K»nalty. But by Englisli law u devise ol' rent 
estate to A and his children, A having no ehiUlrcn at tbe date ol’ tlie 
Will, vests in A an estate tail; children being conslrued h word ol* 
limitation ( Wilrts case, 6 Rep., 17 : Buffar v. Bradford, 2 Atk. ‘220). 
But this rule does not apply to personal estate {Audsley v. Jiorv^ I 
I)e G. F. & J. 22G : A^new v. MaUhru\s^ 1 Ma<l. 11. C. Rep. 17). 
Under an imme<liate bc(juest of personal estate to A and his ehihlren, 
A and his children, il any, living at the death of the testator will lake 
as joint tenants ; and if there are no ehihlren at that period, A will 
take the whole (Mason v. Clarke^ 17 Beav. 100). 

A bequest of prrsonal estate to A and the heirs of his body 
(Tothill V. Put, 7 Bro. V. C. 45 d), or to A and the lieirs male of Ins 
body, or to A for lift' anti after his deeease to the heirs inalo of his 
hotly, is an ab.-olute gift to A (BrUlon v. Twinin*^, d Mer. 17(>). 

In devises of realty the rule in England is that “ issue” is u word of 
limitation. I'hu't a devl.^e id' real estate to A and his issue would givo 
A an estate tail (Roddy v. Pttz^erald, G II. L. Cn. H2d). Bui 
this rule does not e.xleml to bequests of personal estutt' (Knight 
V. KlUs, 2 Bro. C. C. 570: Ex parte \r//nrh, 5 I). M. & G. 
1H8). And if personal estate be given to A ti»r lift*, and after his 
decease to his ihsue. A, as in Illustration fc), takes for life only, and 
the issue take in remaimler ( Kmght v. ii/Zts, 2 iiro. C. C. 570). 

85. Where a bequest is made to a class of persons 

under a general description only, 

Bequegt to a cU* of no one to whom the words of 

description only. uescriptiou are iiot ill their 

ordinary sense applicable shall 

take the legacy. 

“ A gift to a class implies an intention to benefit those who consti- 
tute the class, and to e.vclude all olhert per Lord Cottenham, Uarber 
V. Barber, 3 ,My. & Cr. 68*). 


86. The word “ children” in a Will applies only to 

„ . , lineal descendants in the first de- 

Construction of terma. . ,1 1 // i 1 *1 1 

gree , the word “ grandchildren” 
applies only to lineal descendants in the second 
de^ee of the person whose “ children,” or “ grand- 
children,” are spoken of ; the words “ nephews” 
and “ nieces” apply only to children of brothers 
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or sisters; the words “cousins/’ or “ first cousins/’ 
or “ cousins german” apply only to children of 
brothers or of sisters of the father or mother of 
the person whose “ cousins,” or “ first cousins,” 
or “ cousins german,” are spoken of ; the words 
“ first cousins once removed” apply only to children 
of cousins german, or to cousins gernoan of a 
parent, of the person whose “ first cousins once 
removed” are spoken of ; the words “ second cou- 
sins’’ apply only to grandchildren of brothers or 
of sisters of the grandfather or grandmother of the 
person whose “ second cousins” are spoken of ; the 
words “ issue” and “ descendants” apply to all 
lineal descendants whatever of the person whose 
“ issue” or “ descendants,” are spoken of. Words 
expressive of collateral relationship apply alike to 
relatives of full and of half blood. All words ex- 
pressive of relationship apply to a child in the 
womb who is afterwards born alive. 

This h tho English law : Hawk. 8.^— 87. Although “ children” is 
BOmelimcs used in u loose sense, signifying descendants, it is a setthnl 
rule that (djildron” docs not include “ grandchildren,” that 
“ grandchildren” docs not include ‘‘ great grandchildren,” and that 
‘ nc[)hcws’ or ‘ nieces' does not include ‘ grandnephews’ or ‘ grand- 
nieces,’ (Hawk. 85), Nor does ‘ nephew’ or ‘ niece’ include a nephew 
or niece hy marriage {Smith Lediard, 3 K. & J. 252). The 
testator, however, may define bis meaning of the word ‘ nephew’ or 

* niece,’ so as to include in it a child of a nephew or niece (James v. 
Smith, 14 Sim. 214). 

A gill to all the first and second cousins” includes all cousins 
within tho degrtn' of second cousin, and therefore includes not cousins 
once removed, and also first cousins twice removed (Hawk. 87). 

A giU to the * issue’ (*f A, or the issue Ivegolten hy A {Evans v. 
Jones, 2 (’oil. 51(>), or the offspring t»f A ( } v. Davies, 9 Jur. N. S. 
il9!0 includes <lescendants of every degree, and creates a joint tc- 
iiaix’v. Hut if the girt be to the issue, \c. , as tenants in common, they 
take ;ifr capita (Hawk. 87). 

The Act does not seem to infringe on the rule in Sibiey v. Perry, 
7 Ves. 522, nz., that when the parent of ‘ issue’ is spoken of, the 
won! * issue’ Is primd facie restrictea to children of the parent (Hawk. 

Under a girt ** to the descendants of A,” all the lineal descendants 
of A would take per capita ( Crossly v. Clarty Ambl. 397 : Butler ▼, 
Simltony 3 Bro. C. C. 367). 

Tho Act does not define ‘ offspring,’ which tern seems equivalent to 

* deiMi^endanta’ ( Fowng v. Dames, 9 Jui\ N, S, 399). 

Umk»r the rule as to half-blood a gift to * brothers’ or * sisters' 
would, as it does in Englami, include half-brothers and half-sisters, 
and a girt to nephews and nieces would include the children of a half- 
hrother or half-sister. 
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^ relatives, or 

failing such, relatives 
rcputal legitimate. 


87. In the absence of any intimation to the con- 
trary in the Will, the term 
“ child,” “ son,” or “ daughter,” 
or any word which expresses 
relationship, is to be understood 
as denoting only a legitimate 
relative, or whore there is no such legitimate relative, 
a person who has acquired, at the date of the Will, 
the reputation of being such relative. 

Soo 2 Jarra. Wills, 204 : Hawk. HO : Wins. Exors. 080 ; 1 1 llythc- 
wikkI Conv. etl. Sweet 341, 574, 703 lie Willianu^ 12 W 11. 8lH ■ 
Barnatt v. THgtrell, 31 Beav 232. 

lllnst rat ions. 


{(i.) A, having throe cliihlron, B, C, anti 1), of whom 
B anti C are logitimato, aiul D i.s illegitimate, leaves his 
projierty to he ctjually (li\i(leii among ‘‘ his children.'' The 
propi‘rty Indongs to B and C in equal shares, to tho 
occlusion of D. 

Sec Cartwright v. 5 Vcs. 530. 

(/>.) A, having a niece of illegitimate birth, who hiw 
aetjuirod the repuiutiou (if being his niec(‘, and having no 
legitimate niect*, he(|ueat]i.s a sum of money to his niece. 
The illegitimate niece is enititled to tlie legacy. 

(c.) A, having in hi.s Will enumerated his children, and 
named ns one of them B, wlio is ilit'giiimate, leaves a 
legacy to *■ his said children,” B will take a share iu tho 
legacy along willi the legitimate children. 

Rivers' CW, 1 Atk. 410: lientlry v. Bhzar,/^ 4 Jur. N. S. 052. 

{(I.) A leaves a legacy to tho children of B.” B is 
dead, and has left none but illegitimate children. All those 
who had, at the dat<i of tlie Will, acfjuired the reputatiou 
of being tho chiMren of B are objects of tho gift. 

W'oodhomelee \. Dalrymple^ 2 Mcr. 419; Gill v. Shelley^ 2 
M. 33 


(e,) A bequeathed a legacy to “ the children of B.” 
B never had any legitimate child. C and D liad at the 
date of the Will acquired the reputation of being children 
of B. After the date of the Will, and Ufore the death 
of the testator, E and F were born, and acquired the repu- 
tation pf being children of B. Oidy C and D arc objects 
of the bequest. 

Mortimer v. West, 3 Hum 370. 
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[f.) A makes a bequest in favour of his child by a certain 
woman, not his wife. B had acquired at the date of the 
Will the reputation of being the child of A by the woman 
designated. B takes the legacy. 

{g) A makes a bequest in favour of his child to be born 
of a woman, who never becomes his wife. The bequest 
is void. 

Sec KcJiehel v. Scrafton^ 2 East, 5.30, 542. 

(fi.) A makes a bequest in favour of the child of which 
a certain woman, not married to him, is pregnant The 
bequest is valid. 

Gordon v. Gordon^ 1 Mer. 141. 

Other Illustrations are ; — 

(i) A, bavin;; tour cliildivn, throe legitimate and one illegitimate, 
l»f<juojvths to ovorjr sueh child us he might happen to leave at his 
death one-i'ourth ot the income of his property. The illegitimate 
child lakes nothing (^Cartwri^ht v. Vaivdry^ 5 Ves. 530). 

(y) A hecjueatlis an annuity to the ‘eldest child’ of B. AVhen the 
Will was iiuule B had s..ivenil illegitimate children, who were known to 
A, hut n(» others then or at A’a death. I’lie bccpiest fails {Godfrey v. 
DortSy G Ves, 43). 

{k) A hy his Will creates a trust for the children of his son B. B 
had no other than illegitimate children at the date of the Will, but 
thi‘se had alway.s beim treated and recognized by A as his grand- 
children. I’he trust falls [llama v. Lloyds d’. & U. 312). 

(/) A leavi's a legacy to the children '‘now hinnf of a person who 
has no other than ill<'gitimu(e <’hihlreu at the date of the Will. They 
are entitled to the legacy {Ulundvll v. Dunuy eit. 1 Mad. 433). 

(m) A leaves a legacy to the child of which a certain woman, not 
his wife, is pregnant by him. The bccpiest fails (iiar/e v. IVi/sow, 
17 VcH 528). 

(a) A makes a beijucst in favour of the future illegitimate children 
of a particular woman. T'he be(|ue8t fails ( in re Connor, ‘2 Jo. & Lat. 
459 per S»igden L. (’.) 

Illustrations (c), (d) and (1) shew that is no objection to the clahn 
of illegitimate ehihlren that they are styled “ children” if they are 
otherwise identified. According to the facts stated in Illustration (d) 
legitimate children never e<iuld have taken. 

Jllustration (e) rests on the ground that there was nothing to shew 
by necessary implication that the testator intended the bequest to be 
to the illegitimate ciul<li\*n subsequently Imrn. 

lllufftrntion (g) exemplifies the rule that a gift to the future, i. 
the unprocreated, illegitimate children of a man, or of a woman by a 
particular man, i« void (2 Jarm. Wills, 229). 

U<‘gan1ing Illustration (h) it is to be remarked that where the ia 
to the child with which a particular woiu.an is enceinte, generally the 
fact of birth is the sole ground of title, and that i-* easy of ascertainment. 
On the other band, a gift to the child hy which a woman is enceinte 
by a particuhr man introduces in the description of the object a cir- 
cumstance which the law treats as uncertain, and which it cannot 
proj>erly j>crmit to be enquired into (2 Jarm. Wills, 224). Thus in 
Math V. W'i7/t>a, 17 Yes. 528 (which has been introduced as Illustra- 
tiou (n) ), ISir W. Grant held that a gift by A to a child of which a 
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certain woman not his wife was pregnant by him was void. This deci- 
sion has, however, been questioned. 

Illustration (t) shews that expressions or a mode of disposition, 
affording a mere ground o f conjecture^ will not lie a ground for the 
admission of illegitimate children ('I Jann. Wills, 205). 

Illustration (j) shews that the fact of there being no other than 
illegitimate children when the Will takes effect, or at any other time, 
so tliat the gift, if confined to legitimate children, has eventually failed 
for want of objects, does not warrant the apjilicution of the word 
children to bastards (2 Jarm. Wills, 206). • 

Illustration (A) shews that the testator’s recognition of illegitimate 
children is not sufficient. 


Iiunmuch ns under this Act, Section 56, a Will not operating as an 
appointment is revoked by marriage, a gift hy a bachelor to his “children” 
can never take effect in favour of h gitiinutc children. C«>nsequently 


such a gift comes under the same head ns a gift to the chihlreii of a 
person wliom tlie testator knows, or preMnnal*ly knows to be deail, 
wbieh will, in default of' legitimate chihirou, take effect in favour of 


those who are legitimate (see Illustration (d) and 2 Jarm. Wills, 217). 


88, WhcTC a Will purports to make two bequests 

RuIcb of construction ^'^^0 porson, and a quos- 

where a Will purports tiou arises wli(‘ther the testator 
to make two bequests intoluled to make the second be- 

to the same person. . ^ , « , i 

quest instead of or m addition 
to the first ; if there is nothin" in the Will to show 
■what he intended, the following rules shall prevail 
in determining the construciion to be put upon the 

Will. 


As to the repetition of legacies the Act generally agrees with the 
Engli.sh law. See Wins, E.xors. 1160: Hawk. : llooley v. Hatton^ 2 
Wh.*^& T. L. C. 

First . — If the same specific thing is becjiicathed 
twice to the same legatee in the same Will, or in the 
Will and again in a Codicil, he is entitled to receive 
that specific thing only. 

Second . — AVhere one and the same Will or one 
and the same Codicil purports to make in two places 
a bequest to the same person of the same quantity 
or amount of anything, he shall bo entitled to one 
such legacy only. 

And parol evidence would not be admissible to show that the 
legacies were intended to be cumulative. 

Third , — Where two legacies of unequal amount 
are given to the same person in the same Will, or in 
the same Codicil, the legatee is entitled to both. 

Fourth. — ^Where two legacies, whether equal or 
unequal in amount, are given to the same legatee, 
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one by a Will and the other by a Codicil, or each 
by a different Codicil, the legatee is entitled to both 
legacies. 

If a lefyncy of the Bamc amouiit is given to the same person by each 
of two testamentary instruments, and the same motive is assigned for 
eaeh, a presumption of law is raised that it is a mere repetition, and 
that one legacy only was intended; but this being a mere presumption 
and not a rule of construction may be n butted by parol evidence of 
intention (Hawk, 305, citing Hunt v. Beachy 5 Modd. 358.) 

Explanation , — In tlie four last rules, the word 
Will does not include a Codicil. 

Illustrations. 

(a.) A having ten shares, and no more, in the Bank of 
Bengal, made his Will, which contains near its coramence- 
nient, the words “ I i)equeath my ten shares in the Bank 
of Bengal to B/’ After other be(juests, the Will concludes 
with the words “and I bequeath my ten shares in the 
Bank of Bengal to B.” B is entitled simply to receive As 
ten shares in the Bank of Bengal, 

(/>.) A having one diamond ring, which was given him 
by B, bequeathed to C the diamond ring which was given 
him by B. A afterwards made a Codicil to liis Will, and 
tliereby after giving other legacies, he bequeathed to C 
the diamond ring which was given him by B. C can claim 
nothing except the diamond ring which was given to A 
by B. 

v. lAnctheVy 2 Iln. 432. 

A, by lus Will, bequeaths to B the sum of 5,000 
rupees, an<l afterwards, in the same Will, repeats the be- 
(juest in the same words. B is entitled to one legacy of 
5,000 rupees only. 

Garth V. Mryricky 1 Bro. C. (\ 30 : Holford v. Woody 4 Ves. 75 : 
Manning v. Ihengery 3 My. & K. 

(</.) A, by his Will, l)oqueaths to B tiie sum of 5,000 
rupees, and afterwards, by the same Will, bequeaths to 
B tlio sum of 6,000 rupees, B is entitled to 11,000 rupees. 

Curry v. Pilfy 2 Bro. C. C, 225. 

A, by his Will, bequmUhs to B 5,000 rupees, and 
by a Codicil to the Will he bequeaths to him 5,000 rupees, 
B is entitled to receive 10,000 rupees. 

j V. Morrimn, Hooiey v. UaUoUy 1 Bro. C. C. 8S9, S90 
Uurtl V. litachy 5 M»dd. 
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(/*.) A, by one Codicil to his Will, bequeaths to B 

5.000 rupees, and by another Codicil, bequeaths to him 

6.000 rupees. B is entitled to receive 1 1,000 rupees. 

Johnstone v. Lord Harrotoby, 1 De G. F. & J. 183. 

{g,) A, by his Will, becjueaihs “ 500 rupees to R l>ecauso 
she was his nurse,” and in another part of the Will lie- 
queaths 500 rupees to B “ becauso she wont to England 
with his children.” B is entitled to receive 1,000 ruj>ees. 

V. Mornson^ 1 Bro. C. C. 3HH. A diH’cront motive in a»»igncU 
for cuch legacy. 

(A.) A, by his Will, l>eqiieaths to B tiio sum of 6,000 
rupees, and also, in another part of the Will, an annuity 
of 400 rupees. B i.s entitled to both legacies. 

Masters v. Masters^ 1 P. AV. 423, 4*24. 

(i‘.) A, by his Will, bequeaths to B the sum of 5,000 
rupees, and also bequeaths to him the sum of 5,000 rupees 
if he shall attain the age of 18. B is i*ntitled absolnU^ly 
to one sum of 5,000 rupees, and takes a contingent interest 
in another sura of 5,000 rupees. 

! V. PviU'ock, 3 Vos. 735. 

89, A residuary legatee m.ay be constituted by 

ronstiiution of re- any words that show an iiiteu- 
«i.hittr>’ l,n;ai<e. tioii on tlio part of the testator 

that the person dcsisnuted shall take the surjdus or 
residue of his property. 

Sec Wins. Exors 1310. 

Illustrations. 

(a.) A makes her Will, consisting of R(;veral testa- 
mentary pajKjr.s, in one of which are containe<i the follow- 
ing words: — ‘‘ I think there will be something left, afUT 
all funeral expenses, &c., to give to B, now at scdiool, 
towards equipping him to any profession he may hercafu.T 
be ajipointed to.” B is constituted residuary legatee. 

Leighton V. Baillic^ 3 My. & K. 267. 

(6.) A makes his Will, with the following passage at the 
end of it : — ‘‘ I believe there will l>c found Bumcient in 

my banker's hands to defray and discharge my debts, which 
” I hereby desire B to do, and keep the residue for her 
** own use and pleasure.” B is constituted the residuary 
legatee. 

V. Morgan, 0 Sim. 289 ; 3 My. & Cr. 66!. 
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(<?,) A bequeaths all his property to B, except certain 
stocks and funds, which he bequeaths to C. B is the 
residuary legatee. 

90. Under a residuary bequest, the legatee is 

Property to wi.ich a cntitied to all property belonging 
rcHuiujiry icgiitiic ia en- to the testator at the time ot his 
btied. death, of which he has not made 

any other testamentary disposition which is capable 
of taking effect. 

Soc Wma. Exors. 1313 .* Hawk. 40. 

Illustration, 

{a.) A by his Will bequeaths certain legacies, one of 
which i.s void under Section lOo, and anotlier lapses by 
the death of the legatee. He bequeaths the residue of his 
property to B. Aftei the date of his Will, A purchases a 
zandnddri, wliich belongs to him at the time of his death. 
B is entitled to the two legacies and the zamindari as part 
of the residue. 

The roHiduo will include property over which the testator has a 
general power of iippoiotniont (see See. 56), and whieh he has 
by the Will inefTectutilly appointed. For example, A in exercise 
of a genenil power of nppomtnumt, gives Ks. 1,000 to ]{ and gives 
the re.'tidue of his moveable property to C. H dies in A’s lifetime. 
C is entitled to the Ks. 1,000 as part of the residue {Spooner's Trusts^ 
12 Sim. N. S. 1120)* 

In England, if the testator show an intention to circumscribe and 
confine the residuary be<juest so as to exclude from it in every 
event particular property Hpceitically given, ctfeet will be given to his 
intention, and the Will would be inoperative as to such property. It 
wouhl seem, however, tliat this wouhi not be the case hero : the words 
of the rule are imperative, and the spirit of the whole Act is hostile 
to intesluev. 

A general residuary bequest contingent in terms, carries the 
inU'rmediate income, whieh is not undisposed of, but accumulates. 
Thus if A bequeaths the residue of his property to such son of B os 
shall fii'st attain 18, and B has no son of tliat age at the testator's 
death, the income of tlie residue does not go to the [lersons entitlwi on 
an intestacy, but accumulates in trust for such son of A as may attain 
(Hawk. 43, 44). 

91. If a legacy bo given in general terms, with- 

Time of vesting of out specifying the time when it 
legacy in general terms, is to be paid, the legatee bas a 

vested interest in it from the day of the death of the 
testator, and if ho dies without having received it, 
it sliall pass to his representatives. 



** The Uw ia said to fkvoor the Tetiing of estates, the effect of wht(^ 
principle seems to be, that property which is the subject of any dis* 
position, whether testamentary or otherwise, will belong to the obtect 
of gift, immediately on the instrument taking effect, or so soon after* 
wards as such object comes into existence, or the terms thereof wiU 
permit. As, therefore, a Will takes effect at the death of the testator. 
It follows (hat any devise or bequest in favour of a person in sm simply 
(i. e. without any intimation of a desire to suspend or j^tpone its 
o|>eration) confers an immediately vested interest” (l Jarm. Wills, 758). 

Although the words of the section (Uo be paid') would seem to confine 
its operation to mere [Hjeuniary legacies, there can la* no doubt that 
it would be read as applicable to devises of immoveable and bociuests 
of every species of moveable property. 

As to the vesting of legacies when the possession or enjoyment of 
the subject is postfK)ned, or when the bc<{uest U contingent, see Part 
XllI, Secs. 100, 108. 

92. If the legatee does not survive the testator, 

In what case a legacy the legacy canuot tako effect, but 
» shall lapse and form jmrt of the 

residue of the testator’s property, unless it appear 
by the Will that the testator intended that it should 
go to some other person. In order to entitle the 
representatives of the legatee to receive the legacy, 
it must be proved that he survived the testator. 

Illustrations. 

(a.) The testator bcH|ueaths to B ** 500 rupees which B 
owes hini." B dies l>efore the testator; the legacy lapses. 

(5.) A be(iuest is made to A and his children. A dies 
before the testator or hapfxm.s to Ix) dead when the Will 
is The legacy to A and his children lapses. 

(c.) A legacy is given to A, and in case of his dying 
before the testator, to B. A dies before the testator. The 
legacy goes to B. 

{(i.) A sura of money is bequeathed to A for life, and 
after his death to B. A dies in the life-time of the testator ; 
B survives the testator. The bequest to B takes effect. 

(c.) A sum of money is bequeathed to A on his complet- 
ing his eighteenth year, and in case ho should die l>efore 
ho completes his eighteenth year, to B. A completes his 
eighteenth year, and dies in the life-time of the testator. 
The legacy to A lapses, and the be^iuest to B does not tako 
effect 

(/.) The testator and the legatee peri.shed in the same 
shipwreck. There is no evidence to show which died first. 
The legacy will lapse. 

In cases like the last Illustration tbe question of sonrivortbip is, by the 
Uw of England [as to the civil law de commorteniibu* see 4 Burge Comia. 
13—29 : as to the French, the Code Napoleon, Arts. 720, 721, 722 ; as to 
the Muhammadan, W. II. Macn. cap. 1, s. It . BailUe inheritance, p. 
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172 : Dig. of M. Law, 407] a matter of evidence merely, and, in the 
abiODce of evidence there is no rule or conclusion of law on the subject. 
And as the burthen of proof lies on the representatives of the lep^atee 
they cannot claim the legacy, unless they can produce positive evidence 
that he was the survivor (Wms. Exors. 1084: Underwood v. Wivg.^ 
4 D. M. & G. 633 : Wing v. Angrave., 8 H. L. Ca, 183 : Carmichael, 
11 W. K. 462). 

As to Illustration (a) see Elliot v. Davenport, 1 P. W. 83 : Mait^ 
hmd V. Adair, 3 Ves. 231: Toplis v. Baker, 2 Cox. 118: Izon v, 
Butler, 2 Price, 34, and see 4 Dav. Conv. 86 : 1 Jarm. Wills, 314 n. 

As to Illustration {b) the bequest to A and his children gives A 
the whole interest (see Sec. 84.) The same result as to lapse follows 
when the legacy is given ‘ to A his executors and administrators,’ ‘ to A 
and his representatives,’ &c. (Elliott v. Daoenport, 1 P. Wms. 83). 
The words ‘ or happens to be dead wlien the will is made’ are suggested 
by Mayhmik v. Brooks, 1 liro. C. C. 84. 

IlluHtrution (c) shews that tlR* testator may if be think fit, prevent 
a legoc^y from lafising ; though, in onler to effect this object, ne must 
declare tjither expressly or in tenns from which his intention can be 
collected with sufficient clearness, what person or persons he intends 
to substitute for the legatee dying in his lifetime (Wms. Kxors. 1088). 
A ileclarution that the betiueat shall not la[»se, following a bcrpiest 
to A and his executors or administrators would be considered as indi- 
cating an intention to suVistitute the representatives in the event of 
tlm gill to A failing by lapse (Sibley v. Cooke, 3 Atk. 572). 
JMoroover where; where there is u bemiest to ‘ A or his representatives,’ 
nr to A or his heirs (^(fitting v. McDermott, 2 M. & W. 69), or ‘to A 
or his ncflr<'.st of kin* (Illustration (f) St;c. 83, supra), the word 
‘ or,’ gi'iiorallv 8f>eaking, implies a substitution, so as to prevent a 
lapse (Wins. ICxors. 1088). 

Illustration (e) shews that the doctrine of lapse extends to the cases 
of gifts on contingency. Sec Humberstone v. Stanton, 1 V. & B. 385 : 
Duo V. Brabant, 3 Bro. C. C. 393 : Wdliajm v. Jones, 1 Russ. 517. 

The rules os to lapse are applicable to a legacy giveu under a power, 
and if an appointee by Will made under a general power die before 
the testator, his legacy will not go to his representatives. Wins* 
Exors, 1092, 1093, 


A lopaov not ^3. If a legacy bo given to 
lapsc ifoncor two joint two porsotis jointly, and one of 
legatees die heiv)i-e the tliom (lie befoTG the testatOF, tho 

other legatee takes the whole. 

Wms. E.vors. 1093: 1 Jarm. Wills, 316 : Hawk. Ill : 4 Dav. 
Conv. 175. 

Illustration, 


Tlv^ legacy is simply to A and B. A dies before the tes- 
tator. B takes the legacy. 

I’lic numl)er ‘ two’ is merely for example. Of course a bequest to 
thre<» or more persons or to a class, without more, creates 

a joint-tenancy ; and if oik* of the legatees predecease the testator hia 
Intel est will sundve to tlie otliers. The rule applies to gill to a class 
though the interests of the members vent at different times. Thus 
tindpr a bet]uest to A, for lifh, with remainder to the children of B, 
the children in existence at the death of the testator take the whole 
interctt given to the doss as joint-tenants, and as more children cotne ' 
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'mtx> existence tluring AV life, they take as joint-tonants also (Hawk. 
111). But there cannot be a joint-tenancy among the memWrs of a 
class, some of whom have vested and iitliem contingent inu^resta. 
Therefore under a be<]uest to A for life with remainder to the children 
of B, if the interests of the children art' not to vest until a given age, 
e. g. J 8, the children will take as tenants in common, although if tlie 
interests vesttnl at birth they would take as joint-tenants (Hawk. 1 12). 

If the legacy to one of the joint-tenants fail from any cause other 
than death, the survivor takes the whole. Thus if A gives a legiu'y to 
A and B, and bv a cmlioil revokes his b( (juest t<> A, B takes the whole 
{Humphrt^ V, !f<ji//rar, Amb. 136, and hco Short v. Smith, 4 Kast, 
419, 429). Ho when' one of the joint legatees is an attesting witness 
V. Daptes, 9 Jur, N. 8 


94. But where a legacy is given to legatees in 
KflV«t in Kueh a ca»p, words wliich show that the 

tator intended to give them dis- 
tinct shares of it, then if any 
legatee die before the testator, 
so much of the legacy as was intended for him shall 
fall into the residue of the testator’s property. 

Illustration. 


of words showing tes- 
tator's intention that 
the shares should be 
distinct. 


A 8uni of money is bequeathed to A, B, and C, to bo 
equally divided among them. A dies b(?fore the testator. 
B and C shall only take so mucli os they would have had if 
A had .survived the k*stator. 


Other words which shew that (he tcfltator intended to give “ the 
IcgiiiecH di>iiuc( shares" art* “between," “ among, " “ rcNju'ctively.** 
»So if' the “ slian*" of any one is spoken of (r g. ‘ share and ttharo 
alike') a tenancy in c<miinon is created (lluwk. 1 12). 

But when a legacy is given to a cIohm of pcrsfuis in general terms an 
tenants in ('oinmon, as “ to tl»c children r»l .V e»|UHlly," the ileutli of 
OIK* of ilieni tn’fore the t<‘»tator will not oc<*uaion a lajjne of any part of 
the fund, but th(»se of tlic described class, wli<» survive the testator, 
will take the whole (Wins. Kxors. 109.3, 1094). So where the Will 
contains an exprt*ss limitation over of the legacy to survivors (iW«c- 
kiTuion T. Peach, 2 Keen, 555). 


95 Where the share that lapses is a part of 

Whon lapiMHl share the general residue betjucathed 
goc» iw undispoBpii of. Will, that share shall go 

as undisposed of. 

Illustration. 


The testator b4'<|ueaths the residue of his estate to A, B, 
and O, to be e<^ually divided Ixftweeri them. A dies before 
the tt?etator. His one-third of the residue goes as undis- 
posed of. 

* Residue* mceni all of which no eH'cctual diaponition in made by 

the Will other than the residuary clause (Skrymsher v. Northcote^ 1 
Bwaiist. 570: Wma. Rxors. 1315). Wheu toe dispositioa of tli« 
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rej<idue it»c\f fails, tcathe extent to which it fails, the Will is Inopera* 
tive. For example, A bequeaths a leffacy to B, and then half the 
residue to C and the other half to D. C dies in the testator’s lifetime. 
B survives and gets his legacy. D would only take his half of the 
r(*Hi(lue, and the other half would go as if A bad died intestate. So 
if A give a legacy to B and Rs. 1,000 out of the residue of his move- 
able property to C and the residue to D, if C dies in A’s lifetime D 
will not take C’s Rs. 1,000, which will therefore be undisposed of 
{Green v. Perwee, 5 Hare, 249). 

96. Where a bequest shall have been made to 

When bequest to any child or other lineal descend- 
festator’s child or lineal ant of the testator, and the le- 

lapse on his death in gatee sliall die m the lifetime of 
testator’s liiciime. the testator, but any lineal de- 

scendant of his shall survive the testator, the bequest 
shall not lapse, but shall take effect as if the death 
of the legatee had happened immediately after the 
death of the testator, unless a contrary intention 
shall appear by the Will. 

Illustration, 

A makes his Will, hy which he bequeaths a sum of money 
to his son B for his own absolute use and benefit. B dies 
before A, leaving a son C who survives A, and having made 
his Will wliereby he bequeaths all bis projierty to bis w’idow 
D. The money goes to D. 

This is, with a lew verbal alteration 8, such as substituting * lineal 
descendant’ for ‘issue,’ Sec HJl of the English Wills Act. 

See Wins. Exors. 1097: 1 Janu. ills, 328, 829: 4 Dav. Conv. 
109 note : Shelliufr^ 2 Jur. N. S. 1052 : Barhworth v. Youngs 3 Jur. 
N. S. 37 ; Pearce v, Graham, 11 W. R. 415. 

This Section does not substitute the lineal di^cendant for the 
deceased legatee, but gives the legacy to him absolutely, as though he 
had survival the testator; and it is therefore disposable by the Will 
of the IcgntiH* {Johnson v. Johnson, Hare, 157 : Shelhnf'^ 2 Jur. N. S. 
1052), whether he die before (7 Hare, 473) or after (3 llnre, 157) the 
(lute of the Will. Mr. Justice Williams lays down that the Section does 
not apply to a testamentary amHuntment. This is true in the case of 
a particular power whereby tfie instrument creating the power the 
property is disposed of in default of any appointment bt'ing made (12 
Sim. 327, 334). Hut the Section does prevent lapse where the 
appointment is made in exercise of a general power (Eccles v. Ckeyne, 
2£&J.677). 

97. Where a bequest is made to one person 

Bequest to A for the for the benefit of another, the 
benefit ol B d<ie» legacy does not lapse by the 

iu^utor'i life! death, in the testator’s lifetime, 

of the person to whom the be- 
quest is made. 
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See 1 Jarm. Wills, 319 : Wins. Exors. 1099. 

Where the bequest that lapses comprises the lejral or boneficial 
ownership only, of course its failure creates a failure in the disposition 
merely to that extent. Thus 

(a) A bequeaths lands to B on trust to receive the rents and 
pay them to C for her life. B dies in A’s lifetime : the legfal estate in 
the lapsed bequest to B devolves on A’s representatives charged with 
a trust in favour of C (1 Jarm. Wills, 319). 

(b) Conversely : A bequeaths to B lands upon trust to receive the 
rents and pay them to C for her life, and then upon trust to convey 
the lands as C by Will should appoint. C dies in A’s lifetime. The 
legal inheritance passes to B (Doe v. EdliUy 4 A. & E. 58*2). 

(c) A bequeaths an estate to B charged with a legacy to C. B 
dies in A’s lifetime A’s representatives or his residuary legatee will 
take the estate charged with C’s legacy ( v. BVgg, 1 Atk. 382). 

(d) A bequeaths an estate to B churged with a legacy to (’, pro- 
vided C complete the ago of 18. C dies during minority. The charge 
sinks for the benefit of B [Tregomcell v. Sydenham^ 3 Dow. 210). 


98. Where a bequest is made simply to a 
« • « i* descrilied class of persons, the 

oibequcsttondoscribi'd tluni>; DCqUOatliea sliall gi) only to 

such .as sluill be alive at tli« 

testator’s death. 


See Hawk. dS ; 2 .larm. Wills 142 : /?c CJarke^ 12 W. K, 898. 

It was once supjtoHeti that a gift to the children (e. g.) of a person 
smpltctier, would include all the chihlnui he might liate whenevtu* 
coming into existence (2 Cox, H)l), hut ti e testator is nt>w (U)n8ideretl 
to intend the ohjeets of his houniy to lx* a^eerfuinetl at us early a 
peritMl ns possible. It is a genetMj rule that n gift to tin* chihircn, or 
to all the children, or to all and every the chiMren, or to all the 
present born eldhlren of A or of the te.stutor mean.s, prwm Jncu\ the 
children in existence at the tfstator’s death, provuled then* are 
sut'h clilldren then in exisienrc (Hawk. GH, 09.) 'Hu* rule is the 
same whether the gift he (»f an aggregate fund to the elans or of a 
certain sum to each nieiuher cdThe elii'-H. Ami the rule applies to gills 
by way of appointment (2 .larm. Wills 143 note d.) 

For the rule to operate the gift must bo ti» u descrih'Ml rlanK (»f 
persons. Hence it will not apjily to such eases as u gilt to the children 
of A, namely B, C and D, (»r to the brother and Ki$tor of y\, A hav- 
ing .several brother* ami only <»ne Hister at the date of the Will (Hawk. 
69.) And children horn after the testator’s death may he luitnittixl 
under a gift to children as a class if the inleiitioii clearly a[»[K‘ar : 
as where* the gift wa« all grandchildren now horn or heronftcr to 
be born during the lifetime of their respective parents (Hawk. 69, 70, 
72: 2 Jarm. Wills. IG8.) 

Exception . — If property i.s bequeathed to a class 
of persons described as standing in a particular 
degree of kindred lo a specified individual, but tbeir 
possession of it is deferred until a time later than 
the death of the testator, by reason of a prior 
bequest or otherwise, the property shall at that time 
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to such of them as shall be then alive, and to 
the representatives of any of them who have died 
since the death of the testator. 

Illustrations. 

(a.) A bequeaths 1,000 rupees to the children of B'" 
without saying when it is to be distributed among them. 
B laid died previous to the date of the Will, leaving three 
children, C, D, and E. E died after the date of the Will, 
but before the death of A, C and D survive A. The 
legacy shall belong to C and D, to the exclusion of the 
representatives of E. 

(/>.) A bequeaths a legacy to the children of B. At the 
time of the testator’s death, B has no children. The bequest 
is void. 

is A great departure from English law, according to wliieb, if 
llx're be n») ol»ir<’t in boing at tbo <lt*ttth of ibe testator, tbe gift will 
fnd>raee till tbe cliildrcn wbo may sub8e<pipntly come into existence 
by way of oxocutory gift (‘i Jurm, Wills, 154). Tbe change, however, 
will, doidalesH, tend t<» [»revent property from being tied up till a child 
conies into and will get rid ot some ditlieult (juestions as to the 

destination of the income between tbe period of ,tbe testator's death 
and the birth of a child, and as to tbe appropriation of tbe income 
between the birth of the first and the birth of tbe last child 
{Edmunds v. Waut'h, 2 N. K. 408: St/dney v. Wilmer^ 10 Jur. N. S. 
217: Bortoft v. liW.v<rorM, 12 W. R. 5*23). 

(r.) A loaso for years of a house was bequeathed to A 
for his life, and after his decease to tho children of B. At 
the death of tho te.stator, B had two children living, C and 
D ; and he never had any other child. Afterwards, during 
the lifetime of A, C died, leaving E his executor. D has 
survived A, 1) and E are jointly entitled to so much of the 
lea.sehoUl term as remains unexpiied. 

(ff.) A sum of money was bequeathed to A for her life, 
and after her dm'ose to the children of B. At the death 
of tho testator, B had two children living, C and D, and 
after that event, two children, E and F were l>orn to B. 0 
and E died in the lifidinie of A, C having mado a Will, E 
having mmle no Will. A has died, leaving U and F surviv- 
ing her. Tlio legacy is to be divided into four equal parts, 
one of which is to be paid to the executor of C, one to D, 
one to the administrator of E, and one to F. 

C And D, the children living at tbe testator's death, Uke an imme- 
diately vesltHi interi'st in tbeir shares subje(‘t to tbe diminution of 
ttuise Rbart's, as the nuudH;r of objet'ts is augmented by future births 
tiuring the Ute of A the tenant f«»r life. Consequently on tbe deaths 
of any ol the children during A's life their shares uevolve on their 
resjHJCtive rt»prvaentatives (2 Jarm. Wills, 144). 
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(tf.) A bequeaths OQe*third of bis lands to B for his 
life, and after his decease to the sisters of B. At the 
death of the testator, B had two sisters living, C and 
D, and after that event another sister E was born. 
C died during the life of B ; D and E have survived 
B. One-third of A*8 lands belongs to D, E, and the repre- 
sentatives of C, in e<iual shares. 

( /!) A bequeaths 1,0(H) rupees to B for life, and after his 
death equally among the children of 0. Fp to tlie death of 
B, C had not had any child. The biHjuest after the death 
of B is void. 

(^) A lKM|ueath8 1,000 rupees to all the children l)oru 
or to be borii*^ of B, to be divided among them at the death 
of C. At the death of the testator, B has two children 
living, D and E. After tin* death of the testator, but in tho 
lifetime of C, two other ciiildron, F and G arc born to B. 
After the death of C, another child is born to B. Tho 
legacy bcdong.s to D, E, F, and G, to the exclusion of tho 
after-born child of B. 

See Ayton v, Ayton^ 1 Ct»x, 327. 

(h,) A l»e(jueaths a fund to tho children of B, to bo divid- 
ed among them when the eldest shall attain majority. At 
the testator’s deaili li had one child living, named C. Ho 
afterwards had two other children, named 1) and E. E died, 
but C and D were living when C attained maj ority. The 
fuiei belongs to 1), and the representativoH of E, to the 
exclusion of any child who may be born to B after C s attain- 
ing majority. 


Part XI I. 

0/ void Bequests, 

09. Wlierc a bequest is made to a person by a 
IkNiuest to a perhuti particular description, and there 
byawtiruiardpK rip- js no pcrson in existcDco at the 

tioii, who iftnotmcMHt- ^ i i i i 

at the te<tetor's testator 8 death who answers the 

description, the bequest is void. 

Exception . — If property is bequeathed to a per- 
son described as standing in a particular degree of 
kindred to a specified individual, but his possession of 
it is deferred until a tiuio later than tho death of the 
testator, by reason of a prior bequest, or otherwise ; 
and if a person answering the description is alive at 
the death of the testator, or comes into existence 
between that event and such later time, the pro- 
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petty shall, at such later time, go to that person, or 
if he be dead, to his representatives. 

Illustrations. 


(a) A bequeaths 1,000 rupees to the eldest son of B. At 
the death of the testator, B has no son. The bequest is 
void. 

{b.) A bequeaths 1,000 rupees to B for life, and after 
his death to the eldest son of C. At the death of the testa- 
tor, C had no son. Afterwards, during the life of B, a son 
is born to C. Upon B’s death, the legacy goes to C s son. 

(c.) A bequeaths 1 ,000 rupees to B for life and after 
his death to the eldest son of C. At the death of the 
testator, C had no son ; afterwards, during the life of B, a 
son, nam(‘d D, is born to C. D dies, then B dies. The 
legacy goes to the representative of D. 

(d.) A bequeaths his estate of Qreenacre to B for life, 
and at hie decease to the eldest son of C. Up to the death 
of B, C has had no son. The beejuest to C’s eldest son is 
void. 

(e.) A bequeaths 1,000 rupees to the eldest son of C, to 
be paid to liim after the death of B. At the death of the 
testator, C has no son, but a son is afterwards born to him 
during the life of B, and is alive at B's deatli. C's son is 
entitled to the 1,000 rupees. 


100. Where a bequest is made to a person not 

in existence at the time of the 
testator’s death, subject to a 
prior bequest contained in the 
Will, the later bequest shall be 
void, unless it comprises the whole of the remaining 
interest of the testator in the thing bequeathed. 


ne{iue»t to a person 
not in existence at the 
testator 8 death, subject 
to a prior bociuest. 


This seems new. 


Illustrations. 


{a) Property is bequeathed to A for his life, and after 
his death to his eldest son for life, and after the death of 
the latter to his eldest son. At the time of the testator’s 
death, A has no sou. Here the bequest to A’s eldest son 
is a bequest to a person not in existence at the testator s 
death. It is not a bequest of the whole interest tiiat 
remains to the testator. The bequest to As eldest son for 
his life is void. 

(6.) A fund is bequeathed to A for his life, and after his 
death to his daughters. A survives the testator, A has 
daughters, some of whom were not in existence at the tes- 



tators death. The bequest to As daugliters cotupri.ses tho 
whole interest that remains to the testator in the tiling 
betjueathed. The liequest to A’s daughters is valid. 

{c.) A fund is be<tueathed to A for his life, and alter his 
death to his daughters, with a direction that it any of them 
marries under the age of 18 , her portion shall bo settled so 
that it may belong to herself for life, and may ho <livisible 
among her children after her death. A has no danghtt rs 
living at the time of tlie testator h death, but has dangliters 
born afterwards who suivive him. Here the ilirection lor 
a settlement has the etVect in the ca.'^e of (Mcii il.uighter 
who marries under 18 . of substituting for the iibsoluKi [re- 
quest to her a bt quest to her merely for lier life ; that is to 
say, a bequest to a ptTsnu not in o.'cislenee at tlie time mI the 
testator's death ul soUH lluug wld* h is less than the whole 
interest that remains to il;(‘ u-t eor iu the tiling bequeuihed. 
The direction to settle th'- tmol i- \o:d. 

(</.) A bequeaths a sum ol m ' -ey to |J for Ide, and 
directs that upon tie* dta'h el !» tli * (ond shall lest'lllod 
upon his daughters, so that iln* pot mu ni laeli dau'^hier may 
belong to lierseif for lile, and may bo ditidod jimong Inu' 
cliildreii after her deatli. B has no daughter living at tho 
time of the te^Lutor's death. In this case the only Ix’ijm st 
to tile daughters of B is contairuMl in the ilireetion to settle 
the fund, and this direction atnonnls to a lx ijiiot, to 
per.s(uis not yet horn, of a life interest in tho fund, that 
is to sa>' ,<bf .something which is loss than tho whole inhue t 
that lemains to the te.stator in tin? thing hequoathed. 'J'lio 
direction to settle tho fun<l upon the daughters of B is void. 


101. No bequest is valid whtjreby the vesting; 

Kulc against jH’rpe- t)f tlic tiling be([ucullied uiny be 
tnity. delayed beyond the life-time of 

one or more persons leaving tit the testator’s de- 
cuise, and (he minority of some jicruon who shall 
be in existence at the expiration of that {n*riod, 
and to whom, if he attains full ago, the thing 
bequeathed is to belong. 

TUin IB a serious restriction upon the power of creating successive 
inlerei^lti in prt»|>erly by Will. According to the law hitl»crio prc»u- 
lent in India as well a» in England pn>perty might be bequeathed so 
that it should necessarily vest iu right, if nt ail 

(1.) Within the lijotiiiie of a perM>n in being («. e., already 
born or in his mother’s womb) atul the tnfaucy of a chihl born previ- 
ously to his decease : or the gesUtiion and infancy of a child then in 
his mother’s womb. 

(’2.) Within the life-time of a penoA in being and an absolute tem 
of 2 1 years afterwards ; or 
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(3.) Within the absolute term of 21 years without reference to 
any life. 

The rule in Section 101, it will be seen, does away altogether 
with the absolute term of 21 years, and, owing to the definition of 
* minority,* reduces to 18 (or to 18 and the period of gestation when 
the person in being is unborn), the 21 years of infancy which went to 
make up the period in (1). 

IllustrationB. 

(a.) A fund is bequeathed to A for his life, and after his 
death to B for his life, and after B's death to such of the 
sons of B as shall first attain the age of 25. A and B sur- 
vive the testator. Here the son of B who shall first attain 
the age of 25, may be a son bom after the death of the 
testator ; such son may not attain 25 until more than 18 
years have elapsed from the death of the longer liver of A 
and B ; aud the vesting of the fund may thus be delayed 
beyond the life-time of A and B, and the minority of the sons 
of B, The be(|uest after B's death is void. 

In deciding on the question of remoteness, it is an invariable princi- 
ple that regard is had to possible and not to actual events ; and tlie fact 
that the gift might have included objects too remote, is fatal to its 
validity, 1 Jarm. Wills, 252. 

(b.) A fund is bequeathed to A for his life, and after his 
death to B for his lilo, and after B’s death to such of B s 
sons ns shall first attain the age of 25. B dies in the life-time 
of the testator, leaving one or more sons. In this case the 
sons of B are persons living at the time of tb?testator*s 
decease, and the time when either of them will attain 25 
necessarily falls within Lis own life-time. The bequest is 
valid. 

(c.) A fund is bequeathed to A for his life, and after 
his death to B for his life, with a direction that after B s 
death it shall be divided amongst such of B 's children as 
shall attain the age of 18 ; but that if no child of B shall 
attain that age, the fund sliall go to C. Here the time for 
the division of tlie fund must arrive at the latest at the 
expiration of 18 years from the death of B, a person living 
at the testator 8 decease. All the IxMjuests are valid. 

((i) A fund is becpieathed to trustee^s for the benefit of 
the testator^B daughters, with a direction that if any of tliem 
marry under age, her share of the fund shall be settled so aa 
to devolve after her death upon such of her children as shall 
attain the ago of 18. Any daughter of the testator to whom 
the direction applies must be in existence at his decease, and 
any portion of the fund which may eventually be settled as 
directed must vest not later than 18 pars from the death of 
the daughter whose share it was* Ail these provisions are 
valid. 
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102. If a bequest is made to a class of persons, 

to • da.*, to some of whom it 

»ome of whom may is inoiJorativo by reason of the 

contained in the two last 

the SecUons 100, JOl. o -t r 

preceding Sections^ or either of 
them, such bequest shall be wholly void. 


Porter v. Foj, 6 Sim. 485. 

AV hat the Court luw to determine is trkether the ela^e can take : if 
rot, the Court cannot split into pt>rtions the pjeneral bequest to the 
clnss, and any that In'causo the rule of law forbid the testator’s intention 
from o[>eratin^ in tavur tif tbe whole class, his Ixmjui'hIs nhall be luadu 
what he never intomkHl them to be, ru. a scries of particular lej^aciei 
to particular iiuii\ itluals, or distinct bcfiuosts, in each instance to two 
diflerent classes ; for tliis in el!e«'t would bt‘ to make a new Will for 
the testator ; see Leake v. liolnnsnny *I Mcr. 3J)0, per Hir Win. Grant . 
'Wms. Exors. 11*25 : 1 Jarm. Wills, 239, 240. 


Illustrations. 


(a.) A fund is bequeathed to A for life, and after his 
death to all his children who shall attain the ago of 25. 
A survivefl the testator, and has some children living at 
the testator's death. Each child of A's living at the testa- 
tor s death must attain tlie age of 25 (if at all) witliin the 
limits allowed for a bequest. But A may have children 
after the testator’s decease, some of whom may not attain 
the age erf 25 until more than 18 years have elapsed after 
the decciusi* of A. The bequest to A's children, therefore, 
is inoperative as to any child liorn after the testator’s death ; 
and as it is given to all his chiMren as a class, it is not good 
as to any divi.siun of that clas-s, but is wholly void. 

(6.) A fund i.s bequeathed to A for his life, and after bis 
death to B, D, and all other the children of A who shall 
attain the age of 25. B, C, D aro children of A living at 
the testator’s decease. In all other respects the case is the 
same as that supposed in illustration (a). The mention of 
B, C, and D by name does not prevent the bequest from 
being regarded as a bequest to a class, and the bequest is 
wholly void. 

103. Where a bequest is void by reason of any 
* u a- * of the rules contained in the 

on failure of bequest three last preceding bectioiis, any 
void under Sections bequest contained in the same 
100 , 101 or 102. Will, and intended to take effect 

after or upon failure of such prior bequest, is also 
void. 
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llhtsl rativiis* 


(a.) A fund is bequeathed to A for his life, and after his 
death to such of his kous as shall first attain the age of 25, 
for his life, and after the decease of such son, to B. A and 
B survive the testator. The bequest to B is intended to 
take effect after the bequest to such of the sons of A as 
shall fir^t aCtaiii the age of 25, which bequest is void under 
a ]()]. Tie* l'ef|ue8t to Bis \oid. 
iff ) A fund is bequeathed to A for his life, and after his 
death tu such of his sous as shall fir-t attain the age of 25, 
and if no sou uf A shall attain that age, to lb A and B 
sui' ive the testator, rhe l.(*(jiuost to B is intended to 
take uqon fa. lure of the l>e(|uest to such of A's sons 

as shall tiist aLtaia tfe (»f 25, whicii bequest is void 
under Seciiun lOI. d’tic l) 0 (|ue^>t to Bis void. 


This i'' tilt* old law. I .lana. Wilts, 2G4. Hut there is ft distinction 

wliiMv* tin ‘iifl oviM* t't iirist* on iin alternative event, one hniiieh of 

whit h is Avllhin, itud the other is not within, the preserihed limits. 

Tlian : A ’afli" H -a house in case die without leaving sons, or in 

case bueli suns .‘'hdiihl die witliout issue. C dies without leuviii" sous. 

The Iirs4 fou; in;r.-n(’v having happened, the heouest to H is valid 

without releriMiee to the other continy^eney (»ce Loft irheuJ \ . Phelps. 
2 W. HI. 704). b . V 6 V » 

10-1. A (lircefion to n(;cuimilate tlie income 

arLsiii" from aiiv imopaity sliall 
utciimuliiikm. 1)0 \ 01.1; nmi tlio property Blnul 

hi' disposed of as if no accuuiu- 
lutiou had boon directed. 


Formerly n settlor or teaiutor was free to create aiv atTumulating 
trust ulHorhing the entire income of property during the full period 
tor which its \cstlng might be }>rotraeted ( 1 .hum. Wills, 282). Hut Mr. 
'rhelluhson having availed himael! of lhi> lil>eriy to an CNtraordinary and 
jnisehie\ous extent, the Hriii^h Legisl.iture interposed and passed llie 
vStat, ap \* 40 (Jeo 8, cap P8, eenmionly cniletl the 'I’hellusson Act, by 
wliieli till*. Seotiun has U’en suggoted, * 'i’he English Statute, howe\er, 
allows a testator to direct an aeeuimdation fu* 21 vear» from his death, 
or during the minority of any person in being at his death, or during the 
minority of any jktsou wht), under the Will, would, fvr the time being 
of full age, he entitled to the inemue diiwted to be aeeumulatcd, 
and the Statute dtu'S not alT'eet proviaioiis for payment oi debts, or for 
rai.*<ing portions. The linlinii Art only allows accumulation in two 
( iiM s: (1) when the |,>ro|)erty is immoveable (sec See. 2) and (2) 
whim the accumulation is directed to bo made “ Ifom the death of the 
testator " In each ciwe the accumuhible income must arise “within 
one year next following the tc.Htator'g death,” which period (as will 
)>rohably be held) is to l>e calculated exclusiveJv of the day of his 
deftth (see GVit Y. Lowndes^ 11 Sim. 434 : Lester \\ Garland, 13 
Yes. 248). 
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Exception , — Where the property i$ irninoveable, 
or where accumulation is directed to be made from 
tlie death of the testator, the direction shall bo valid 
ill respect only of the income arising from the pro- 
perty within one year next following the testator’s 
death ; and at the end of the year such property and 
income shall be disposed of respectively, ns if the 
jieriod during wliich the accumulation has been 
directed to be made had elapsed. 

Illustrations, 

(a.) The Will directs that thoKum of 10,000 rupees shall 
be invested in Government securities, and the iacoiue ac- 
cuumlated for 20 years, and that the principal, together with 
the accumnlatioiis, shall tlien be divided between A, B. and 
V. A, B, and C are entitled to receive the sum of 10,000 
lupees at the end of the year from the testator s death. 

{h.) Tlie Will directs tliat 10,000 rupees shall he invested, 
and the income aeciiranlated until A sliall marry, and sliall 
then be paid to him. A is entitle<i to receive 1 0,000 rupees 
at the end of a year from the testator’s death. 

(c.) The Will directs that the rents of the farm of SuItAn- 
pur shall be aecumulated for 10 years, and that the uc- 
cuinnlation shall be then paid to the eldest son of A. At 
the death of the testator, A has an eldest son living, named 
B. B shall receive at the end of one year from the testa- 
tor’s death the rents which liave acenied during the year, 
together with any interest which may have heen made by 
invchtiiig tliern. 

[d.) The Will directs that the rents of tlio farm of Sultfi-n- 
pur shall be accumulated for 10 years, and that the tvccumii- 
lations shall then be paid to the eldest son of A. At the 
death of the testator, A has no son. The be({ue8t is void. 

(c.) A l>equeaths a sum of money to li, to be paid to 
him when he .shall attain the age of 18, and directs the in- 
terest to be accumulated till he shall arrive at that age. At 
As death the legacy becomes vested in B ; and so much of 
the interest as is not required for his maintenance and edu- 
cation is accumulated, not by reason of the direction con- 
tained in the Will, but in consequence of B’s minority. 

105. No man having a nephew or niece or any 

nearer relative shall have power 
to bequeath any ])roperty to re- 
ligious or charitable uses, except 
by a Will executed not less than twelve months 
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before his death, and deposited within she months 
from its execution in some place provided by law 
for the safe custody of the Wills of living persons. 

See 1 Jann. Willa, 189 : Wms. Exors. 950 : 4 I>av. Conv. 2d ed. 67, 
68 ; Hawk G4. 

liegardinff this Section the Commwsioners say “ we have provided 
againat deaXn-bed beemetsU to chariiahle uses by persons having near 
relations^' i. accoraing to the Table of Consanguinity, Section 24 
supra, a father, mother, son, daughter, grandfather, grandmother, 
grandson, grand-daughter, brother, or sister. 

I'he Section does not appear to affect the existing law in India 
(whatever that may be) as to superstitious uses. 

The English law on the subject of religious uses is contained in the 
Statutes 23 lien. 8, cap. 10 : 1 Edw. 6, c. 14, the Roman Catholic 
Relief Act, 2 and 3 Will. 4, c. 115, s. 1 : the Religious Disabilities 
Act, 9 and 10 Vic., c. 59. 

Recpiests to religious uses arc bcfjuests for the support of ministers 
of religion, or for tlic propagation of religious opinions. 

‘Charity’ has been defined to be a general public use, Amb. 651, 
also 1 Jann. W’ills, 192, and ‘charitable uses’ are the objects expressly 
impliedly comprised in the preamble to Slat. 43 Eliz., c. 4. 

Illustration. 

A having a nephew makes a bequest by a Will not exe- 
cuted nor deposited as required — 

For the relief of poor people ; 

Nash V. Morley^ 5 Bcav. 177. 

For the maintenance of sick soldiers ; 

For the erection or support of a hospital ; 

Pelham v. Anderson ^ 2 Eden, 296. 

For the education and preferment of orphans ; 

For the support of scholars ; 

For the erection or support of a school ; 

Atty. Gen. v. Nash^ 3 B. C. C. 587. 

For the building and repairs of a bridge ; 

For the making of roads ; 

For the erection or support of a church ; 

For the repairs of a church ; 

For the benefit of ministers of religion ; 

Atty. Gen. v. Hickman^ 2 Eg, Ca. Abr. 193. 

For the formation or support of a public garden : 

Townley v. Beduyell^ 6 Ves, 194. 

^ All these liequests are void. 

Other lUustrationa are — 

A having a graudson makes a bequest by Will, not executed or depo- 
sited a$ requiiw, 

For the relief of prisoners for debt (see Thntpp v. Collett., 26 B, 126 ). 

Fur the erection of waterworks for the use of a (own. 
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For the general improvement of a town. 

I’o the trustees and tor the benefit of a public muaeum ; or 
To the widows and children of seamen belouging to a port. 

These bt quests are void. 

But if the bequest had been for the erection or repair of a monu* 
ment to» or tomb for, the donor (Richard v. Robion, it I Bear. 244) ; or 
to found a private mmeum (Thompton v. Skakcxpcare^ 1 Johns. 612)» 
the bequest would have been good (1 .farm. Wills, 194). 

A gitl will not be deemeil charitable merely from the professional 
character of the legatee, or on account of the testator having accoin- 

{ >anied the bequest with an expreasions of his e.\{>ectati(>n that the 
egatee would discharge the duties incidental to such character, how- 
ever intimately those duties may concern the wchare of olhem (Ibtd, 
195). 

A bequest to A upon a secret charitable trust passes the legal estate 
to him in trust for tne testator a representatives {Sweeting v. SicceUttg^ 
10 Jur. N. S. 31). 

As to the rules applicable when the rents of an estate validly be- 
queathed to charitable uses greatly increase in amount from the time 
of the bequest, and when the Will make.s no express provision for the 
employment of the surplus rents, see Hawk. 04-07 : Tudor, Char. 
Trusts, 2d ed., 234, 239, and as to the doctrine of cypres^ wlien the 
testator specifies some particular charitable object wliieh cannot bo 
accomplished at all or not in the way prescribed, si‘e I'udor, Char. 
'iVusts, 260-273 ; Langford v. Gowlmul^ 3 (1111,017 : 9 Jur, N 8. 12 : 
LongboHom v. Satoor^ 1 Mad. II. C. Uep. 429. 


Part XIII. 

Of the Vesting of Lcf^acics. 

106, Where by the terms of a bequest the 

Date of vcsiinc of legatee is not entitled to imine- 
K'gacy wlieii payment or diuto poSSCSsion of the thing 
possesion postponed. bequeathed, a right to receive it 

at the proper time shall, unless a contrary iutcution 
appears by the Will, become vested in the legatee 
on the testator’s death, and shall pass to the lega- 
tee’s representatives if he dies before that time and 
without having received the legacy. And in such 
cases the legacy is from the testator’s death said to 
be vested iu interest. 

The rules in this and the next Section appear to l>e those of the 
English, not the Civil law. It is clear, for instance, from Illustration 
{/*) that a vettted legacy may be conditional and yet transmiasible 
the legatee's representatives. So, although the Act does not expressly 
■tale the result, it is pretty clear that if L>, in llluatration (a) to Si^c- 
tiou 107, were to pre-decease A, B and C, and if then A, B and C died 
under 1 8, D's representatives would take the legacy. liere then is an 
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insfftncc of a conditionni legacy being transmissible, which is contrary 
to tlic rules of the Civil law. 

Explanation. — An intention that a legacy to any 
person shall not become vested in interest in him is 
not to be inferved merely from a provision whereby 
the payment or possession of the thing bequeathed 
is postponed, or whereby a prior interest therein 
is bequeathed to some other person, or whereby the 
income arising from the fund bequeathed is directed 
to be accumulated until the time of payment arrives, 
or from a provision that if a particular event' shall 
happen, the legacy shall go over to another person. 

Illustrations. 

(a.) A be(|ucatlis to B 100 rupees, to be paid to him at 
the (ieulli ot 0. On A s duath the lejiiacy liecomes vested iu 
interest in B. and if lie dies before C,liis representatives are 
entitled to the legacy. 

UutUfux V. WiUon, U! Vos. 171 ; Hawk. 232. 

{l>.) A bequelfthsto B 100 rupees, to be paid to 1dm 
upon his attaining the age of 18. On A’s death the legacy 
becomes vested in interest in B. 

(c.) A bind is liequeatlied to A for life, and after bis 
doatli to B. On tin* te.statoi s deatli the legacy to B 
becomes vested in inteiest in B. 

(d.) A fund is licinn-atbed to A until B attains the age 
of 18, and then to B. The legacy to B is vested iu interest 
from tin' testator H death. 

(c ) A bequeaths the whole of his property to B upon 
trust to pay certain debts out of the income, and then to 
make over the fund to U. At As death the gift to C 
becomes vested in interest in him. 

V, Mvlltciiiny I Kuas, 220; Pottx v. Atkertou 28 L. J. 

Ch. 4S(>. 

(/.) A fund is hequenthed to A, B. and C in equal .shares, 
to be paid to them on their ntt.aiiiiug the age of 18 respect- 
ively, with a proviso tliat, if all of them die under the age 
of 18 , the legacy shall devolve upon D. On the death of 
thf testatitr, the .sliare.s ve.st in intere.st in A, B, and C, sub- 
jeet to bo divestevi in case A. B, and C shall all die iinder 
18 , and upon the death ot any of them (except the last 
survivor) under the age of 18 , his vested interest pa.ssea, su 
subject, to his representatives. 
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107. A legacy bequeathed in case a s^oificd 

Date of TcUng Uncertain event shall happen 
when legacy is contin- does not vcst Until that event 
gent upon a specified happens. A Icsjacv bequeathed 

m case a specined imcortaiii 
event shall not happen does not vest until the hap- 
pening of that event becomes impossible. In cither 
case, until the condition lias been fulfilled, the in- 
terest of the legatee is called contingent. 

Exception . — Where a fund is beiiueathed to any 
person upon his attaining a particular ago, and the 
Will also gives to him absolutely tho income to 
arise from tlie fund before he reaches that ago, or 
directs the income, or so much of it as may be 
necessary, to bo applied for his benefit ; the bccjuest 
of the fund is not contingent. 


A legacy is l)equoath(‘<l to ]) m case A, B, and C 
shall all die under the ag(3 of 18. J) Inis a couhnj^eiit in- 
terest ill the legacy until A, B, and Call die under 18, or 
one of them attains that age. 

(/».) A sum of money is heijneathed to A ** in caso he 
shall attain the ngo of IS/' or, “when In* .^hall attain tho 
agcM>f IS,” As interest in tlio h*gacy is contingent until tho 
condition bhall he fultilled by liis attaining that age. 


So if tlio le;x:i<*y t<> A, or to n ('!a.ss, \f bo or tliov nttiiin IH, 

or «/ 1 H, or upon attniniu^ 1 H, or f/.i hi’ or thry nhall uttnin 1 M, or 
from and after attuinin;!; 18 (Hawk. ‘224): and lie* nilo in the xamfi 
wlieii the gill is in tin* form of a direction to pay. 'rims if the befjucHt 
be to trustecH upon ti ^^t for A, lor life, and after bih deet se upon 
trust to pay and divide ainon^ bis ebiMreii when they shall i e'[)eeti\ ely 
attain 18, no ehild dyine umbT that a;i^e will }»e entitled {ihid ) 
However, slight clreiiiustanres in the (‘ontext may show that the attain- 
ment of the speeified ag^' was not iiitende<| as a eoiMlitinn, Imt only to 
fix the time of aetnal payment. TbuM if the l>e<jin*iit l>e in trust to 
pay the ehildren of A om they respectively attain J8, with a fdl 
over in the event of A dying without ieaviuf^ children (not without 
children who sliall attain IH) the ffitl over may sb^iw an intention 
that the children (if any) should take though not attaining IS 
(Hawk. 2*25). 

(c.) An estate is bequeathed to A for life, and after his 
death to B, if B shall then be living, but if B shall not be 
then living, to C. A, B and C survive the testator, B and 
C each take a contingent interest in the estate until the 
event which is to vest it in one or iu the other sliall liavo 
happened. 
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(i.) An estate is bequeathed as in the case last supposed, 
B dies in the lifetime of A and C. Upon the death of B, C 
acquires a vested right to obtain possession of* the estate 
upon A*s death. 

(e,) A legacy is bequeathed to A when she shall attain 
the age of 18, or shall marry under that age with the con- 
sent of B, with a proviso that if she shall not attain 18, or 
marry under that age with B s consent, the legacy shall go 
to C. A and C each take a contingent interest in the 
legacy. A attains the age of 18. A becomes absolutely 
entitled to the legacy, although she may have married under 
18 without the consent of B. 

(f.) An estate is bequeathed to A until he shall marry, 
and after that event to B. B’s interest in the bequest is 
contingent until the condition shall be fulfilled hy A's 
marrying. 

(f/.) An estate is bequeathed to A until he shall take ad- 
vantage of the Act for the Relief of Insolvent Debtors, and 
after that event to B. B s interest in the bequest is contin- 
gent until A takes advantage of the Act. 

(h.) An estate is bequeathed to A if he shall pay 500 
rupees to B. As interest in the be([uest is contingent until 
he has paid 500 rupees to B. 

(i.) A leaves his finu of Sultanpur Khnrd to B, if B shall 
convey his own farm of SuItAijpur Bimirg to C. B s interest 
in the be<]uest is contingent until he has conveyed the latter 
farm to C. 

(j.) A fund is bequeathed to A if B shall not marry 
C within five years after the testator's death. A's in- 
terest iu the legacy is contingent, until the condition shall 
be fulfilled by the expiration of the five years without B s 
having married C, or by the occurrence, within that period, 
of an event which makes the fulfilment of tlie condition 
impossible. 

(L) A fund is bequeathed to A if B shall not make any 
provision for him by Will, Tlie legacy is contingent until 
JB 's death. 

{/.) A bo(|neatlrs to B 500 rupees a year upon his attain- 
ing the age of 18, and directs that the interest, or a compe- 
tent part thereof, shall be applied for his benefit until he 
reaches that age. The legacy is vested. 

Stapleton v. Cheales Pr<^. Cha. 315. But if the testator, instead of 
a direction, only give a discretionary power to the trustees ot the fund 
to apply all or any part of the income for the benefit of the legatee, 
the legacy will not vested (Puhford v. Hunter^ 3 Bro. C. C. 416). 
And if the eifl of interest itself be contingent on the legatee attaining 
the specified age, so that the interest is to follow the fate of the prin- 
cipal, it, of course, cannot have the effect of vesting the principal. As if 
the gia l>e I be4|ucatli to A, when he attains 18, the sum of Rs. 1,000 
with interest") not with iuterest in the meantime) : Uawk. 230, citing 
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knight Y. KnighL, 2 Sim. k Stu. 490. So a hequejit to A, to ba paid 
on hia niarnage with interest in the meantime is veated ( f^iee ▼. Stkme^, 
I D. A War. 337), aitliough a bequest to A to be paid on liia marriago 
is primd facie contingent {Atkmt v. Iliccocks^ 1 Atk. 504). 

(m.) A bequeaths to B 500 rupees when he shall attain 
the age of 18, and directs that a certain sum, out of another 
fund, shall be applied for his maiutenance until he arrives 
at that age. The legacy is contingent. 

Illustrations fl) and fm) e.\empliry the rule that a gift of the 
interim interest to or for the bemdit of the legatee fttimd facie 
i'ests the principal (Hawk. *2‘27.) 

108. Wijorc a bequest is made only to such 

Vesting o< interest members of a class as shall have 
in a ix-quest to snch attained a particular atxe, a per- 

members of a class , / . i . 

as shall have attained not attained that 

a particular age. age cauuot ha VC a vcsted interest 

in the legacy. 

Illustration, 

A fund is bequeathed to such of tho oliildren of A 
as shall attain th<‘ age of 18, with a direction that while 
any child of A shall be under the age of 18, tho income 
of the share, to which it may be* presumed ho will be 
eventually entitled, shall be applied for his maintenance ancl 
education. No child of A uho is under the age of 18 has a 
vested interest in the be<|uest. 

V. Skerrait^ 2 Ha. 14. 


XIV. 

Of Onerous Bequests, 

109. Where a bequest imposes an obligation on 

the leo^atee, he can take nothing: 

Onerous l>enucHt. t *..11 1 11 ^ 

^ by it unless he accepts it fully. 

Illustration, 

A having shares in fX) a prosperous joint stock company, 
and also shares in (Y) a joint stock company in diffi- 
culties, in respect of which shares heavy calls are expected 
to be made, bequeaths to B all his shares in joint stock com- 
panies. B refuses to accept the shares in (Y). He forfeits 
the shares in (X). 
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]K). Where a Will contains two separate and 

One (if two separate indepoiulent bctjueststo the same 
iiiei initeiiondent be- person, the legatee is at liberty 

tuicntj* to wime person f jo 

iiinr Ilf ncfcpted, and to accept 0116 ot them and retuse 
the otlior ri’l'used. the other, although the former 

may be beneficial and the latter onerous. 

'riii.s rcvorscs the rule eunposed to have been established by Sir Jno. 
Leach, in v. Id. liadnor, 3 M. & K. 254. Hut Wood V. C. in 

Warren v. Hudall (1 J. & H. 1) puts the case on the testator’s inten- 
tion. There the testator devised a freehold lite estate, and by a 
bepm ate and independent Iteqnent, a leasehold estate to the same per- 
sons, Wood V. C. held that the devisee was at liberty to refuse the 
leasehold, observing — “ If 1 saw here any intention to couple the gift of 
the life-interest in the freehold witli the gift of the leasehold so as to 
make the acceptance of the burden a condition of the benefit, the case 
would he dillerent. Hut the testator’s intention seems to me to have 
been exactly the contrary. In (‘ach gitl his meaning was to bestow a 
Viounty not to iinj)ose a burden.” tSec too Moffett v. Butes^ 3 Sm. 
kU. 208 . 


IHiisi ration, 

A liavipo a lease for a term of years of a house at a rent 
which ho and ids representatives are hound to pay during the 
term, and which i.s liigher than the house can he let for, 
hcijucadns to H (lie lease and a sum of money. B refuses to 
accept tlic lease, lie shall not by this refusal ioifc.ittlie 
money. 

Amhvw V. Trniittf Hall, 9 Vet;. 534: Warren v. liudull, 1 Jo. 

II. LJ . MoJ/ett v.‘ Bates, 3 Sm. & CJ. 4G8. 


Part XV. 


Of Contingent Bequesh. 

111 . Where u legacy is giveu if a specified an 
fdntiiigent ccrtiiitt cveiit shall happen, and 

is mentioned in the Will 
moniioiicd for iu lOr the occurrcuce of that event, 

the legacy cannot take cflFect 
unless such event happens before the period when 
the fund bequeathed is payable or distributable. 


M here a gift of the abi»ulutc interest in property to one person is 
followed by a gift of it to another in a particular event, the ilisposition 
of the Courts is to put such a construction on the gift over as will in- 
terfere as little as possible with the prior gift. IlavnL. 254 . 
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Illustrations, 

(a) A legacy is bcqueallieil to A. and in case of 
death, to B. If A survives tlie testator, the legacy to B 
does not take effect 

Cnmhr'vlgfv. Roua, fi Ve«. 1‘2. The rule h the same when tlie 
bequest is to A nnil in the event of his death to It or to A and 
if he die to It 

A legacy is bequeathed to A, and in case of his dea 111 
without children, to B. If A survives the testator or dies in 
his lifetime leaving a child, the legacy to B does not take 
effect. 

Edwards v. Edwards,, 15 Bcav. 357. 

(e.) A. legacy is bequeathed to A when and if he attains 
the age of 18, and in case of his death, to B, A attains the 
age of 18. The legacy to B docs not take effect. 

Home V. PillanSy 2 My. & K. 23. 

(^.) A legacy is be([ueathed to A for life, and alter his 
death to B, and, “ iu case of B’s death without clnMron,” to 
C. The words “ iu case of B’s death w’ithont cl»ildren,’' arc 
to be unilerstood as meaning in case B shall die without 
children during the lifetime of A. 

(e.) A legacy is be({ueathed to A for life, and after his 
death to B, and, “ in case of Bs death,’' to 0. The wor«ls 
“ in Cixse of B's death’' are to be considered as meaning in 
ca.se B shall die in the lifetiino of A." 

112. Where a bequest is made to such of ccr- 
^ . 1 tuiu person.s as shall be siirviv- 

certain perflons as bball IBg at SOllie pcriOd, but tbC 

be surviving at foiuc exact period is not specified, the 

period not specified. 

as shall be alive at the time of payment or distri- 
bution, unless a contrary intention appear by the 
Will. 

Survivorship primd facie refers to the point of time mentioned in the 
gift in nearest juxtaposition with the wortls, Hawk. 260, 

Illustrations, 

(o.) Property is bequeathed to A and B, equally to be 
divided between them, or to the survivor of them. If both 
A and B survive the testator, the legacy is equally divided 
between them. If A dies before the testator, and B survives 
the testator, it goes to B. 

The tesUtor^s death being the time of dibtrihutioQ. 
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(6.) Property is bequeathed to A for life, and after his 
death to B and C, equally to be divided between them, or 
to the survivor of them. B dies during the life of A ; C 
survives A. At As death the legacy goes to C. 

Hearn v. Baker^ 2 K. & J. 383, A’s death being the time of pay- 
ment. 

(c.) Property is bequeathed to A for life, and after his 
death to B and C, or the survivor, with a direction that it 
B should not survive the testator, his children are to stand 
iu his place. C dies during the life of the testator ; B sur- 
vives the testator, but dies in the lifetime of A. The legacy 
goes to the representative of B. 

Bogere v. Towaey^ 9 Jur. 575 : here the survivorship refers to the 
death of the testator. 

(d.) Property is bequeathed to A for life, and after his 
(loath to B and C, with a direction that in case either of 
them dies in the lifetime of A, the whole shall go to the 
survivor B dies in the lifetime of A. Afterwards C dies 
in the lifetime of A, The legacy goes to the representative 
of C. 

Scur field v. Ilowee^ 3 Bro. C. C. 90: White v. Baker ^ 2 D6 G. F. 
k ,1. 55 : here the survivorship refers to the lust antecedent, i. e. 
the dctith of the legatee dying first. 

So if the bequest be to A, for life and after his decease to his surviv- 
ing children, “ surviving” is construed to mean “ living at the death of 
A” {Nealhirau v. Heed^ 3 I). M. & G. 18). So when the bequest to A 
is for life, with remainder to liis surviving children who shall attain 18 
V. llvhbardy 16 Bcav. 579). 

The Courts lean against making a provision for children subject to 
the additional contingency of surviving their parents. Hence where 
the bequest is to A for U(e with remainder to his children with words 
of survivorship, and the interests of the children are to vest at a given 
uge or murriuge, the wonis of survivorship may be referred to the 
period of vesiiug and not of distribution (Hawk. 264). Thus under a 
bequest to A for life, and at her death to her children when they shall 
attain 18, “ in case one dies the others to share alike, the survivors to 
have the whole : should they all die before 18 then over.” Here the 
woni dtes would be held to mean “dies under 18,” and survivors 
would mean “ surviving so ns to attain 18.” Accordingly the repre- 
sentatives of children of A dving during her lifetime above 18 are 
entithHl to shore witli the ohildn;n who both attained 18 and 
survived A (see Bouverie v. Bouverity 2 Phil. 349). 


Part XVI. 

Of Conditional Bequests. 

“ On the tubjeoi of conditions,” say the Commissioners, we have 
deemed it right to abstain from introducing into India, the very refined 
dUtinctions which the Court of Chancery ih questions relating to 
pcrsonii property, borrowed from the S^lesiastical Courts. We think 
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that the words of the Will ahonld be adhered to where no condition 
inconsistent with law or morahtj is souj^ht to be imfioscd ; that all 
befjuests made upon illegal, immoral, or impossible conditions should 
be void ; and that whei^ver the testator's wishes can be carried into 
effect, if expressed in one way, they ought to be permitted to take 
eff*ect, if expressed in any other way ; so that whatever he can do by 
a limitation be ought to he allowed to do by imposing a condition, it 
appears also to us that whenever a condition subseauent is valid if 
accompanied with a gift, over, it ought to he valid without a gift over, 
and ought not to be treatevl as it it had been inserted inendy to 
frighten the legatee by an unmeaning threat.” 


Bequest upon inipos* 
sible condition. 


113. A bequest upon au im- 
possible condilioo is void. 


See Wms. Exors. 1137, 1138 : 2 Jarm. Wills, 13. 


Illustrations. 


(a.) An estate is bequeathed to A on comlition that ho 

shall walk one hundred miles in an hour. The bequest 

• « « * 

IS void. 

Qj) A be<|ueath8 500 rupees to B on condition tliat he 
shall marry A's daughter. A’s daughter was dead at the 
date of the Will. The bequest is void. 

According to live (hvil law when a condilion precedent to the 
vesting of a lega (7 is impossible, the bequest is absolute and un- 
comlilioiial, e.xcept in cases where, as in Ilbistrution (/>), the fver- 
formiinw of the conditi''n is the sole motive of tlu‘ IxMjuest, or its 
impossibility was unknown to the te8tat(?r or the eondifion which was 
jiOBsihle in its creiition Inw subsequently become iiuiiossible by the 
act of God (2 Jarin, \VilIs, 13). 

114. A Iwipicst upon a condition, the fuHil- 

He(jut‘8t upon illooal lUeUt of wllicll WOlild l)e coiitm- 
or immoml c<in<iiiiun. py to law Or to morality, is void. 

By the Civil law, in the ease of moveables, a condition 
involving a malum prohihitnm is void and the betpiest absolute. But 
when it involves a malum in te the Civil agrees with the (j<mirnon law 
in holding the gift as well as the condition void (2 Jarm. Wills, 13). 
The Act rca>g»iise.s no distinction between the two kinds of mula. 

llltLStrations. 

(a.) A liequeaths 500 rupees to B on condition that he 
shall murder 0. The bequest is void. 

(b.) A bequeaths 5,000 rupees to lii.s niece if she will 
desert her husband. The bequest is void. 
fVren v. Bradley^ 2 De G. & S. 49. 

115. Where a AVill imposes a condition to be 

fulfilled before the legatee can 
to^*^the ^ vested interest in the thing 
bequeathed, the condition shall 
be considered to have been ful- 
filled if it has been substantially complied with. 
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Allboufj;h the general rule is that conditions precedent must be 
strictly porfonncfl, yet by the Civil law, which has been in this respect 
arloptcd by Courts of Equity and the Indian Legislature, if the condition 
i« performed ry pres as it is termed, that is, so as substantially to fulfil the 
testators intention, it will be sufficient (Wms. Exors. 1140). 

IllxLBtrationa. 

(a.) A legacy is bequeathed to A on condition that he 
sliall marry with the consent of B, C, D, and E. A marries 
witli the written consent of B. C is present at the marriage. 
1) sends a present to A previous to the marriage. E has been 
personally informed by A of his intentions, and has made 
no objection. A has fulfilled the condition. 

Qui incct satis loquitur : Campbell v. Lord Kcttcrville^ cited 2 
Sen. 530: 10 Ves. 243. 

A legacy is bccjuoathed to A on condition that 
ho shall marry with the con^^ent of B, Cand D. D dies. A 
marries with the con.-'cnt of B and C. A has fulfilled the 
condition. 

Worthington v. Evans^ 1 S. S. 172. 

(r.) A legacy i.s bequeathed to A on condition that he 
sliall marry with tlie consent of B, C and D. A manies in 
the lifetime of B, C and 1), with tlu' consent of B and C 
only. A has not fulfilled the condition. 

Clarke v. Palmer^ IP Vea. 171 (u). 

{(L) A legacy is bequeathed t(^ A on condition that lie 
shall marry witli the consent of B, C and D. A obtains the 
unconditional assent of B, C and 1) to his marriage with E. 
Afterwards B, C and 1) capriciously retract their consent. 
A maiTies E. A has fulfilled the condition. 

Strange v. Smithy Ainbl. 2<>3 : othorwisc when the consent is re- 
triu'tod for gootl reasons, moral or pe<'nniarv, afterwards discovered 
10 242, 243. ' ' 

A legacy is l>cqueathed to A on condition that he 
shall marry with the consent of B, C and D. A marries 
without the consent of B, C and D, but obtains tiieir con- 
sent after the marriage. A luis not fulfilled the condition. 

( f) A makes his Will, whereby ho bequeaths a siun of 
money to B if B shall marry with the consent of As execu- 
tors. B marries during the lifetime of A, and A afterwards 
expresses his approbation of the marriage. A diea The 
bequest to B takes effect 

Clerke v. Berkeley^ S Venn. 720. 


(o.) .Vs to fitmmins censost otter a litpoe of time see Us Birck, 17 Boav. $:>s. 
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A legacy is bequeatlunl to A if he executes a certain 
tlocutnenl witliin a time specitiod in the Will. The tlocu- 
ment is executed by A within a reasonable time, but not 
within the time s|>ecified in (he Will, A has not performe<.l 
the condition, and is not entitled to receive the legacy, 

Ttiis is an example of that elTeet to tlic plain meaninj: of the 

words of the testiitor’ whieh the trameixii tlds Aet eoiuoder so desirahle. 
Itv Kngltsh law if tiic duemueni m«‘iiiiv>iUMl in lliu*tJrntiun {a) is in fact 
ex€<'uto<l witliin a reasonable time, the lejjatee will Im- emilled, on tho 
principle that the ]»eri»Ml lor exeeutinj; the doenment was merely 
ancillary to the accomph&hinent of that ohjeet, and the proenreinent of 
the instrument wtw the end ainl sul^slancc of the condition (Wms. 
Kxors. 1140, and cases thcic cited). 

116, Where there is a bequest to one person 

HequcBt A. ,.n,l -m be<llU^St of tllO > 

failure <d' the prior i>e- to another it the pnor 
(juesi, to n. shall fail, the second becpiest 

shall take ofteetupon the failure of the prior betiin^st, 
although the failure may not have occurred in the 
manner contoiiipluted by the testator. 


(a.) A bcqueatii^ a sum of nmuoy to his own chililrou 
Burvivitig him, and il tli(‘V all die under IS, to J>. A dies 
witliout having c'\ci had a child. The bequest to 13 takes 
elleet. 


Murrajf v. Johca, 2 6k. 15. did. 

{h.) A lK.*<ju€aths a sum of money to H, on condition that 
he shall execute a certain d^icument wilhiu thnju monlliH 
after As death, and if he should negleci to do so, to C, 13 
die.s in the testators lifetime. The buque.st to C takc.s 
eti'ect 


In suc’li cases ‘Mhc intention of the tcstiitor is idTeetuiilly fulfdled hy 
regarding a clause »»fap[>m'ciil condition, ns a rhni^c ol conditioiml iinut- 
atiou, 80 an not to require, u.s in the* case of a gdt on a condition, that 
the very event on wliich the gill i* made cont juo»*nt, inu.'il he tullillcd 
with strict cxactnes)^, but paying regard, in tlic con»truction, to tliu 
Buh^tantial edhet of the contingency .•‘pcciticd, and so to the real intent 
of the testator” (Wms. Exurn. 1141, 

117. Where the Will shows an intention that 
C.fc in which «hc tlie second bequest sJiall take 

second bequm shall nut cftuct ouly ill lllC CVClit of tllO 

tiiAlurc oi bequest failing in a particu- 

lar manner, the second bequest 
shall not take effect unless the prior bequest fails in 
that particular manner. 

M 
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Illustration, 

A makes a bequest to his wife, but in case she should dte 
in his lifetime, bequeaths to B that which he had bequeathed 
to her. A and his wife perish together, under circumstances 
which make it impossible to prove that she died before him. 
The bequest to B does not take effect. 

Here the gift over was made dependent on an event which had not 
been proved to have happened, viz, the testator’s surviving his wife ; 
and it did not become operative from the mere fact of the gift to the 
wife failing to have practical operation ; for the testator indicated no 
such intention, either expressly or impliedly ( Underwood v. Wintr, 4 
D. M. &G.633). 

118. A bequest may be made to any person 

Rcfiuestovcr, condi- With the Condition superadded 
tionui upon the happen- Specified Uncertain 

a specified uncertain CVCnt shall liappCDj the thin^ 

event. bequeatlicd shall go to another 

person ; or, that in case a specified uncertain event 
shall not happen, the thing he<iueatbed shall go 
over to another person. In each case the ulterior 
bequest is subject (o tlie rules contained in Sections 
107, 108, 109, no, 111, 112, 113, 114, IIG, 117. 

See. 115 is jiurposcly omitted. 

lllustrdiions, 

(a.) A sum of money is lieqiieatlied to A, to be paid to 
him at tiio age of 18 , and if lie shall die before he attains 
that age, to B. A takes a vested interest in the legacy, 
subject to be devested and to go to B in case A shall die 
under 18 . 

Nicholls V. Oshom^ 2 V. \V. 419, 

(b.) An estate is bequeathed to A with a proviso that if 
A shall dispute the competency of the testator to make a 
Will, the estate shall go to B. A disputes the competency 
of the testator to make a Will. The estate goes to B. 

Cleaver v. Sperltiiin', 2 P. W. 52S : Cooke v. Turner, 15 M. & W. 
7‘27 ; 14 8itu. 493 : 15 Sim. Cll: l(i Sim. 482 : Wms. Exors. 1146, 
1147. 

(r ) A sum of money is bequeathed to A for life, and 
after his death to B. but if B shall then be dead, leaving a 
son, such son is to stand in the place of B. B takes a vested 
interest in the legacy, subject to be devested if he dies leav- 
ing a son in As lifetime, 

(d.) A sura of money is liequeathed to A and B, and if 
either should die during the life of C, then to the survivor 
living at the death of C, A and B die before C. The gift 
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over cannot take effect, but the rcpresenttitivo of A takes 
one-ljalf of the money, and the representative of B takes 
the other half. 

For the legatees took vested interests at the death of the tesUtor, 
subject to be devested in favour of the survivor who might be living 
at 0*8 death ; but there was no sueh survivor at that pmod^ the 
devesting conlingeiioy never happened {Harrison v. Fortman^ 5 
Ves. 207). 

(c.) A berjueaths to B the interest of a fund for life, and 
directs the fund to l>e divided, at lier death, equally arnoiij^ 
lior three children, or such of them as shall be living at her 
lieath. All the children of B die in B’s lifetime. fh (3 
bequest over cannot take effect, but the iutorcsta of tho 
children pass to their representatives. 

Here the vested interests first given by the Will were, by the fonn 
of the cxpressi»>n, only defeated in case there shouhl hi* some or one 
and not all of tlie children living at the mother’s death ; but that event 
did not happen, for there was notone child then living (.S7»/rgc.v.« v. Veur- 
son^ 4 Miidd, 411, and see other cases cited in Wins, Kxors, 1145). 

119. An ulterior bequest of the kind conteiu- 

Comiiiion must be plated by the last Section caii- 
*trictly CulfilleU. not take etlcct, unless the con- 

dition is strictly fullilled. 

Coiulitions suosetpicnt are to be con‘-frue<l witli gn^nil sfriefness, ns 
they go to devest e.statcH already vestetl. 'I’ino'crnrc the very event 
must happen, or the act with all it* ilctails must bt* <lone, in order to 
d(’j>rivc the legatee of' his legacy. (Wins. M\urs. 1 14(i). 

Ulustrations. 

(«.) A legacy is bequeathed to A, with a proviso that if 
he marries withuiil the con.sent of B, C and 1), tho legacy 
fehall go to E. D dies. Even if A rnarrif s without tiio 
consent of B and C the trift to E docs not take 

The condition is discharged altogether (Prr/iov v. /?ar//, 2 i*. Wins. 
626). So of courst when B, C and D die {Gray don v. lluksy 2 
Atk. 18j, 

(A) A legacy is liecpieathcd to A, with a proviso that if 
he marri(‘8 without the consent of B, th<* legacy hliall go to 
C. A marries witli the consent of B. He after wanls 
becomes a widower and marries again without the consent 
of B. The bequest to C does not take effect. 

Here the first marriage with B'a coniamt is a sufiicienf performance 
of the condition, and therefon; the second marriage without consent, 
though in Ifa Ufolime, will cause no forfeiture {Hutcheson v. Hammandy 
3 Bro. C. C. 128 ; Crommeltn v. CrommeltHy 3 Ves. 227). 

(c.) A legacy is bequeathed to A, to be paid at 18, or 
marriage, with a proviso that if A dies under 18, or marries 



without the consent of B, the le^^'lcy shall go to C. A mar- 
ries under 18, without the consent of B. The bequest to C 
lakes effect. 


Chauncy ▼. Graydon^ 2 Atk. 616. 


not 

f«tTec't«Ml by invalidity of 
ficcond. 


120. If tlio ulterior bequest 
be not valid, the original bequest 
is not affected by it. 


Jllnstrafions. 


(a.) An estate is hcquratlied to A for his life, with a 
condition snperadded that if he shall not on a given day 
walk 100 miles in an hour, the estate shall go to B. The 
condition being void, A retains his estate as if no condition 
had been inserted in tlio Will. 

AViiore a cnndlflon is imposMbln, it is the doetrlno as 

well ()l the (‘(nniiMin law lus ot llu* (’ivll, that tlii‘ t ondilion is voitl and 
the lej^acy hlngle and ul)>{>lute (Wnts. K\()i>. 11.17). 

(/;) An ost.ate is betjiieathed to A for her life, and if she 
do not desert Iht liusband, to B. A is ontitlecl to the estate 
during her life as if no condition had be(‘a inserted iu the 


V C'firfirrit'hf, t] I). ]\I. 0. f)S‘2 //. v. 3 K. & tf. 482 : 
}\'r.s/in<(ilh V. Wt'.sfiucntii, 1 Dow. \ (’1. ,710. 

('oiidliioii is v.»i(l, (\fnlrti hono^' mores as tending if) induce 

A to (k'Hcrt her liusluiwd. boro ll»«* joTlormaiicc* of a C(»ndition sub- 
hcijiKMil would bo odutrnrv t(» law or morality, then by tlio Civil law, 
lit ('muinon law and in Oiiuily, tlio oondilion is void and tbo beijuest 
flood Iroin it as it it bad born j^iM-n unconditionally (\N’nis. ICxors. 
ll.’ls). S> wlioro llu' oondition H t«)o unoortiiin to enable the Court 
to huy what is inoaiit by it {( 'l<trenn>; v. ICdisou, 3 Drew. 431). 

(e.) An oslato i.s betjueathod to A for life, and if he 
iniirrios, tv) tlio (ddest son of B fvir life. Jh nt the date of 
the testator’s death, had not load a .son. Tiio beijno.st over 
ia void under i^ection 1)2, and A is entitled to the estate 
during his life. 

Tbo gift over volvl by reason of 1u*ing ton remote ; {Bleasc y. 

2 Hour. 221, 22n . Hint! v. Jlnulinck, ibid. 352). An 
absolute interest i« not lo bo taken away by a gift over unless 
that gift over inny itself’ take otloot A^hn^i. Kvnrs. 113^). 

Among illt'gal conditiims .<ub<oqucnt Mr. .lustioe U illiarns classes 
puch as are ivpugnant. 'I'lius if A gi\os bis son IJ a (lovorninent 
IVomissory Note for its. 10.000, but adds ‘ it* H attempt to dispose of 
all or any part of the legacy' then over to A’s other oliildron, li takes 
the Note uisobargeil of the comlition {Bradley v, Peixoto, 3 Yes. 325) 
and ca.ses cltinl 2 Jarni. Wills. 10. 20. So if lands be bequeathed 
to A and his heirs upon comlition that he shall not alien them, (Co. Ditt. 
206 A 223 fl.) or charge them with an annuity (iriZ/MV. //i>ror, 
4 My. & C. 201), Ilowe^vT the eonditiun may In? goo<l if the restraint 
is confiiHMi to the dis|>osal of it to a particular |>erson or belbre a 
particular time. (AVuia. Kxors, 1139 : 2 Jorm. Wills. 1(>). 



121. A bequest may be made with tlio oondi- 

Bequest conditioned tiou supcraddod that it shall 

that It iball cease to have ccaSG tO llUVC cfTt'ct ill CaSO a 
eUect in catw} a MK.*rifu*a •/> 3 , • a 1 n 

uncertain event uliall SpOClhod UIlCcrtlUM OVOIlt. shall 

happen or not happen. happen, Or ill ea^o a rpCfilied 

uncertain event shall not happen. 

The object of tlu« Section is to pet ri«l of the rule of law (wliiefi 
however is not tif^enentl rule: sec 1 Sim. N. S. .17). that a comlili«>n 
sul)»e(|uent shall operate merely tn terrorem tl»e l<‘'jn('y. in 

Illustration (?;) to Section I H. is piven over to ao ttluT om Im iicli of 
the condition. Wms. Kxors 114G, U49: ‘i Jarm. Wills, 40, 41 liac- 
chu» V. GUbce, 0 Jiir. N. S. ‘iJH. 

Ilht at rations, 

(rt.) An cstafo is iH^jncothcd to A for liisliiV. wiili a pro- 
viso that in ca.^o he sii.ill cut down a certain wood, the 
l»(‘(juc‘St .shall cea.se to have any eneci. A cuts down the 
wued ; ho lo.ses his life interest in the estate. 


Domwett V. Bedford, G T. R. GS4 ■ doe! v. Mills, 1 K, »S: d. 4 
'riic coiuliiioii iniplit have Ix'on rimdered virectual by iujiinclion see 
lilagravc v. Blagn/re, 1 DetJ \ 8. *212. 


(/a) An estate is ho(|uoalhed to A, provided that if lie 
marries under the opo of 2o without tlie con'^ent of the 
executors named in tlie Will, the estate shall cease to lx jonir 
to him. A inarric.s under L'a without the consent of tlie 
executors. 1’ho estate ceases to bedong t(» liiiu. 


Lloyd V Brantun, .3 Mcr. lOH 


Sfernison v. Ahnigton, 1 1 \V. If. 01.7. 


(c.) An estate is Wipieathed to A, provided that if he 
sh;ill not go to England within three y<':irf> after the testa- 
tor s deatli, Ills interi'st in tlie estate* .‘^hall cease. A does not 
go to England williiu the time prescribed. His interest in 
the estate ceaees, 

(d.) An estate is heejueathed to A, witli a proviso, tliat 
if she becomes a Nun, .she sliall cease to have any interest 
in the estate. A become^ a Nun. IShe loses her interest 
under the Will. 


Dicksoris Trust, 1 8im. N. S. 37. 

{f,) A fund is bequeathed to A for life, and after his 
death to B, if B shall be then living, with a proviso 
that if B shall become a Nun, the heipiest to her shiill 
cea.se to have any effect. B becomes a Nun in the lifetirno 
of A. She tliereby loses her contingent interest in the fund. 

122. In order that a condition that a bequest 

8uch condition roust shall ccasc to havo cffcct uiay be 

not be invalid under valid, it is UCCeSSarv that tllO 
Section 107. 
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which could legally constitute the condition of a 
bequest as contemplated by Section 107. 

123. Where a bequest is made with a condition 

superadded that unless the lega- 
tee shall perform a certain act, 
the subject-matter of the bequest 
shall go to another person, or 
the bequest shall cease to have 
effect ; but no time is specified 
for the performance of the act ; 
if the legatee takes any step which renders impossi- 
ble or indefinitely postpones the performance of the 
act required, the legacy shall go as if the legatee 
had died without performing such act. 


indefinitely postponing 
an act for which no 
time is gpccified and 
on the non-performance 
of which the Bubject- 
mattcr is to go over. 


llluBtrations. 


(a.) A bctjuest is made to A with a proviso that unless 
he enters the army the legacy shall go over to B. A takes 
holy orders, and thereby renders it impossible that he 
fihould fulHl the condition. B is entitled to receive the 
Ic^acv. 

O V 

{h.) A bequest is made to A with a proviso that it shall 
cease to liave any effect if ho does not marry B ’s daughter. 
A marries a stranger, and thereby indefinitely postpones 
tlic fulfil raeni of the condition. The bequest ceases to 
have effect. 

124. Where the Will requires an act to be per- 

rerformance of con- formed by the legatee within a 
dilion, precedent or Specified time, either as a condi- 

witLin jjg fulfilled before the 

legacy is enjoyed, or as a condi- 
tion upon the non-fulfilment of which the subject- 
matter of tlio bequest is to go over to another person, 
or the bequest is to cease to have effect ; the act 
must bo performed within the time specified, unless 
the performance of it be prevented by fraud, in which 

Further time allow- casc sucli further time shall be 
ed in caae of fraud. allowed as shall be requisite to 

make up for the delay caused by such, fraud. 

In the CMC of a condition precedent., when the act is required to be 
porfomed within a specified time after the tcsUtor*s decease, the com- 
putation of Uie term will be exclusive of the dav of his doUh (JLuktr r. 
* f, UVea.248), 
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Past XVII. 

Oj Beqwsts with Directions as to Application or 

Enjoyment. 

125. Where a fuad is bequeatlied absolutely to 

Direction that fund* Of <or the benefit of any person, 
he employed in a parti- but tlio Will contaiiis a direction 

^iLdr'b/jort‘”of 

the same to or lor the cd m a particular manner, the 
beneht of any person. legatee shall be entitled to re- 
ceive the fund as if the Will had contained no such 
direction. 


Illustnilion. 


A Kum of money is bequeathed towards purchasing a coun- 
try residence for A (a), or to purclmso an annuity for A (/>), 
or to purchase a commission in the Army for A, or to place 
A in any business (c). A chooses to receive the legacy iu 
money. He is entitled to do so. 

Even though the testator have expressly dorlared that he shall not 
be permitted to receive it {Stokes v. ('heek^ 20 L J. Cli. 1122). ll the 
legatee die before receiving tlie iiu.ney his rcpre.sentatives are ciuitled 
tliereto (Jhiyne v. Vroitther^ 20 Beav. 400). 

'riie rule rests on the principle that the legat(*e ouglit not to be 
rompelIe<l by a Cfuirt to do wliat he may undo the next moment^ as by 
selling the residence or giving up the business. The saino princifdi! 
a})plies when the nature of the piopcrty is dii ected to be changed, lor 
the donee may claim it in its original state (I Jarni. AVills, 3G8). 


126. Where a testator absolutely bequeaths a 

Direction that a mode fuild, SO BS tO SCVCr it frOIU his 

own estate, but directs that the 
mode of enjoyment of it by tho 
legatee shall be restricted so as 
to secure a specified benefit for 
the legatee ; if that benefit cannot be obtained for 
the legatee, the fund belongs to him, as if the Will 
Lad contained no such direction. 


of enjoyment of Qi)8o 
lute Dequest is to be 
restricted, to secure a 
specified benefit for 
the legatee. 


Illuatrations. 

% 

(a.) A bequeaths the residue of his property to be di- 
vided equally among Lis daughters, and directs that tho 
shares of the daughters shall bo settled upon themselves 


(o) Kttox V. ITtitham^ 1,^ Sim. 82. (i) Jjatrtcm r, 1 It. A II, 30G, 

(c) Govgh V. JSultj IC Sim. 43. 
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respectively for life, and be paid to their children after their 
death. All the daughters die unmarried, the representatives 
of each daughter are entitled to her share of the residue. 

(h.) A directs his trustees to raise a sum of money for 
Ills daughter, and he then directs that they shall invest the 
fund, and pay the income arising from it to her during her 
life, and divide the principal among her children after her 
death. The daughter dies without having ever had a child. 
Her represiMiLatives are entitled to the fund. 

127. Where a testator does not absolutely 

noquest of a fund tcqucath a fund, so as to sever 
for certain purposes, it froill his OVVIl GStatc, but givCS 

cannot certain purposes, and part 

of those purposes cannot be ful- 
filled, the fund, or so much of it as lias not been 
exhausted upon the objects contemplated by the 
Will, remains a part of the estate of the testator. 

I Ihfst rations, 

(a.) A directs that his tru>tees shall invest a sum of 
money in a particular way, and sliall pay the interest to his 
soil for lil'e, and at his deatli .shall divide the principal among 
his children ; the son dies without having ever had a child. 
The fund, after the son’s death, belongs to the estate of the 
testator. 

(/a) a bo(|Uoaths the residue of his estate to be divided 
ctjually among his daughters, with a direction that they are 
to have the interest only during their lives, and that at their 
decease the fund shall go to thtnr children. The daughters 
have no children. The fund belongs to the estate of tho 
testator. 


TAUT XVIII. 

Of Bequests to an Executor, 

128. If a legacy is bequeathed to a person who 
Lo^atec nnmod m is named lui exccutor of tho 

executor cannot take ill, llC shall not take the 

unless he shows inten- legacy uiilcss hc provcs the Will 

tuui to act as executor. ® . *. « 

or otherwise nuiuifests an inten- 
tion to act as executor. 


Illustration, 

A legacy is given to A, who is named an executor. A 
orders the funeral according to the directions contained in 
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tbe Will, md dim a few days after tbe testator» without 
having proved the Will. A has manifested an intention to 
act as executor. 

Harriton v. Rowley^ 4 Vei. 202: Hawk. 509 : Wma. Exort. 1132: 
4 Dav. Conv. 100. 

Tlua is the old rule in England ( Cockerell ▼. Barber^ 2 Ruts. 399^. 
Tbe present law is that a le^^y to a person appointed executor is 
prima fiicie conditional on his accepting; tbe omce, and that it is 
cxcludi^ if any expressions can be founa implying an intention to 
benefit the person independently of the otlice imposed on him (Hawk. 
509 , 510). 

The rule applies although the legacy be not given to the person 
ae executor, but by name and description : {^StackpooU v. Jiowelt^ 15 
Ves. 417), and although equal U'gacies be given to the executors and 
to other persons not executors (Calvert v. Sebhon^ 4 Heav. 222). And 
there seems no reason lor thinking that it does not apply to a bequest 
of the residue. (Otherwise in Englaml, Griffiths v. Prtnct\ 1 1 Sim 202). 

Even in the case of a child who had n portion left him by Will in 
which he wits appointed executor, it would lie held, in accorrlance with 
Lorii Alvanley’.s opinion in Iti>ed v. Dwaynes^ 2 (jix, 285, that ho 
could not take the portion unless he acted as executor. So iu the case 
of a widow. Nor do there seem to be any means of getting out of 
this ruthless rule by providing, as the draftsman may effectually do in 
England, that tbe widow or children should not lose their legacies by 
not acting. 

The Act docs not say that if the executor proves he shall have his 
legacy but that he shall not have it if he does not prove. Accordingly, 
if he prove without a bund fide intention to execute tbe trusts, 
but merely to entitle hiiiHclf technically to his legacy, it is clear that 
he would not be allowed to take it (fJar/ord v. Hr I (’ox, 302). 

In bequests to executors this form should be adopted, so as to pre- 
vent any question as to the sufficiency ol munifcstaliou of iriK'iition to 
ai’.t; — “I hereby appoint A, B and (' executors of this iny Will, and 
bequeath to each of them who shall prove my Will the sum of Us. ” 


TAUT XIX. 

0/ Spccijic Legacies. 

129. Where a testator beqiieath.s to any person 

Bpeeific legacy de- a Specified part of his prtjperty, 
^“‘**^* which is distinguished from all 

other parts of his property, the legacy is said to be 
specific. 

Ilhiatrations. 

(a) A betjueathK to B — 

“ The (liaiiiond ring preRentcil to him h\ C." 

“ Hia gold chain.'* 

A rerlain bale of wool.*’ 

A certain piece of cloth." 


o 
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All his household goods, which shall be in or about his 
dwolling-house in M Street, iu Calcutta, at the time of his 
death/’ 

Gayre v. Oayre^ 2 Vcrn. 538. 

The sum of 1,000 rupees in a certain chest/* 

Lawson v. Stitch^ 1 Atk. 508. 

“ The debt which B owes him/*^ 

Ellis V. Walker^ Amb. 309. 

“ All Ills bills, bonds, and securities belonging to him, 
l}/ing in his lodgings in Calcutta.** 

“ All his furniture in his house in Calcutta/* 

“ All his goods on board a certain ship then lying in the 
River Hooghly/’ 

“ 2,000 rupees which he has in the hands of C/* 
llinion V. Pinkcy 1 P. W. 540. 

“ The money due to him on the bond of D/* 

Davies v. Morgan^ I Heav. 405. 

“ His mortgage on the Ram pore Factory.” 

“ One-lialf of the money owing to him on his mortgage 
of Ram pore Factory.” 

Gardner v. Hatton^ (J Sim. 93. 

1,000 Rupe(!s, being part of a debt due to him from C/* 
“ Ills capital Stock of 1,000/ iu East India Stock.’* 
JJosktny V. j\tch(tlls^ 1 V. & C. C. C. 478. 

“ His piuluissory notes of the Government of India, for 
10,000 rupees in tlmir 4? per cent, loan.” 

“ All Huch sums of money as his executors may, after his 
deatii, reC(‘ive in respect of the debt due to him from the 
insolvent firm of I) and Com[>any.” 

“ All the wine which ho may have in his cellar at the 
time of his death." 

Fontaine v. Tyler^ 9 Price 98, 

“ Such of his horses :is B may select.*’ 

Richards v. Richards, 9 Price 22(5. 

** All his shares in the Bank of Bengal.” 

*• All the shares in the Bank of &ngal which he may 
povssoss at the time of his death." 

“ All the money which he has in the 5i per cent, loan of 
the Government of Imlia.” 

“ All the Government securities he shall be entitled to at 
the time of his decease/’ 

SieffCHSon v. Dowson, 3 Bcav. 342. 

Each of these legacies is specific. 
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(L) A haviog Oovernment promisjory notes for 10,000 
rupees, bequ^^aths to his executors ** Government pro* 
missory notes for 10,000 rupees in trust to sell’* for tho 
benefit of B, 

Tlie legacy is specific. 

Aghtan V. Aihfon, 3 P. W. 384— the intention is manifest from the 
direction to aell that tlie te«ttttt>r referred to the notes he then had. 

(c.) A having property at Benares, and also in other 
places, be4]neaths to B all his properly at Beiiarea 

I'he legacy is specific. 

(d.) A bequeaths to B — 

His hou^e ill Calcutta. 

His zainindiiri of Uarnpiir. 

His taluk of Kiitunngar. 

His lease of the Indigo factory of Sulkea. 

An annuity of 500 lupees out of the rents of his 
zarnindari of W. 

A directs his znmind^ri of X to he sold, and tho 
proceeds to be invest(j<i for tho l>enefit of B. 

Each of these bequests is sjyecific. 

Ever)' bequest of immoveable property is specific. 

(f.) A by his Will charges his zainirKhlri of Y with an 
annuity of 1,000 rupees to C during hi.s life, and su hject to 
this charge he hcqii.*ath8 the zainiudari to 1). Each of 
these bequests is .speci lie. 


Lottg V. Shorty 1 P. \V. 403, 

if.) A be(iueaths a sum of money to buy a house in 
Calcutta for B. 

To buy an e.sUUe in Zillah Furreedporo for B. 

Iltnton V. Ptnkey 1 P. W. .'540, 


To buy a diamond ring for B. 

Apreece v. Apren p, 1 V'. & 11. 3C4. 

To buy a horse for B. 

To be invested in shares in the Bank of BfUigal for B. 
To he invested in Government becurities fi r B. 

A be(jueatii8 to B— 

A diamond ring.’* 

“ A hot>e. * 

“ 10,000 rupees worth of Government securities.*' 

“ An annuity of 500 rupees." 

Alton V. Medlicot, cited 2 Ve*. Sen. 417. 


** 2,000 rujxjes, to be paid in cash." 
Hichurds \ . liichnnUy 9 Price 2'2C. 
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So much money as will produce 5,000 rupees 4 per 
cent. Government securities.” 

PAwnriU v. Hall^ 11 Ha. 23. 

These bequests are not specific. 

They are general. 

(//.) A, having property in England and property in 
India, b^^queaths a legacy to B, and directs that it shall be 
paid out of the property which he may leave in India He 
aUo bequeaths a legacy to C, and directs that it shall be 
j>:iid out of the property which he may leave in England. 

No one of these legacies is specific. 

'I’licy are demonstnitive. 

loO. Where a sum certain is bequeathed, tlie 
, of a sum legacy is not specific merely 
wliere the because the stocks, funds, or 

\e. in which ... . , . i . . . , , 

it is invested arc do- secunties in wbicli it IS invested 
sM'lhcd, are described in the Will. 


'Pile risk of failure from the particular suViject not being found 
among the testators property at his death outweighs the advantages 
which, as vve liavc seen, are possessctl by specific legacies. The Courts 
con eijucntly loan against construing legacies to be specific, Hawk. 300. 

Ill a hi vat ion. 

A bequeaths to B — 

“ 10,000 rupees of liis funded property.” 

“ 10,(K)0 rup^is of bis property now invested in Shares 
of the Etvst Indian Railway Company.” 

“ 10,000 rupees, at present secured by mortgage of 
Ram pore Factory.” 

No one of these legacies is specific. 

They are demonstrative. Kirhy v. Pottrr^ 4 Ves. 248. 


l:’)!. Where n bequest is made in general terms, 
He<iucsf of stock certain amount of any kind 


where the U'Mtirtor had 
nt the date of his Will 
an otjmd or greater 
amount ol' 8tt>ck of tho 
same kind. 


ol Stock, the legacy is not speci- 
fic inerelv because the testator 
was at the date of his Will 
possessed of stock of the specified 
kind, to an equal or greater aniouat than the 
amount bequeatlied. 


A bequeaths to B 5,000 rujiees five per cent. Government 
securities. A hail at the date of the Will five per cent. 
Government securities for 5,000 rupees. 
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The legacy is not specific. 

Till* is direct Ir opposed to the decision in v. S 

Atk. 1*20, where a bequest of ‘270*2/. 3s. bsnk stock, the testator having; 
the particular sum, and no more, was hold speciHc. But this decision 
is not appr<»ved of, and Mr. Hawkins observes, “the possession of the 
particular sum may be the iiKitive for fixiii^r the auiount of the l>equosf, 
nut yet the testator may intend to give it iu the form of a goneral 
legacy.** 


132. A money legacy is not specific merely 

because the Will directs its 
payment to he i)Ostp»>ne(l until 
some part of the property of 
tlie testator shall have been re- 
duced to a certain form, or 
remitted to a certain place. 

Illustration- 


Bequest of nKiney 
where it is not to l>e 
paid until some part 
of the testator's pro- 
perty shall liave been 
disposed of in a certain 
way. 


A bequeaths to B 10,000 rupees, and directs tliafc this 
legacy shall he paid as soon as A*8 property iu India shall 
be realized iu England. 

The legacy is not specific. 


Wms. Exors. 1041 : 1 Hop. T/<^. 170, Hawk. .100. 

1’he (lijftinction between s^iecitic and g<*neral legacies is important. 
For, us we see from .Svtion I .‘lb, if tlK*re be a deiiciency ot assets, a 
sp<‘clfic legacy will not be liable to abate with the general lega(!ics. 
Moreover, if it Ik‘ t(» u person in being and of a subject producing in- 
come, it carries the income from the testator’s deaili (Section 309). On 
the other Inmd, if the specific legacy fall by the mlemption or inndt*- 
qum’v of itJi subject, the legatee will not Im' entitled to anv recompense 
or satlsfaetion out of the general personal estate (Wins, fcxors. 104*2 : 


Hawk, 3u0). 

The text is from Wms. Kxors. 1044. and the Illustration is the case 
of Sadler v. Turner, H Ves. til 7. The legatees are entitleti to satis- 
fuetion, altlutugh ail the pr<iperty in India Ixdouging to the testator 
should have boon transmitted to England in bis lifetime. Ho when 
sums of money are l>e<pieathed by a testatfM*. who has property in 
England and India, to jiorsotis resident in each place, with a direction 
that they shall be i>aid out of the assets in the respective countries, 
sucli a direction will not make the legacies specitic {Kirkpatrick v. 
Kirkpatrick riled in UaberU v. Pocock^ 4 Ves. 158: Wius. Exom. 
1044, 1045). 


l33. Where a Will contains a bequest of the 

residue of the testator’s property 
along with an enumeration of 
some items of property not pre- 
viously bequeathed, the. articles 
enumerated shall not be deemed to be specifically 
bequeathed. 


MTicn enumerated 
articles are not to be 
deemed to be specific- 
ally bequeathed. 
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See WiTifl. Exora. 1055. 

A general residuary clause is not the less general because it contains' 
an enumeration of some of the particulars of which it may consist 
(Pickup V. Atkinson^ 4 Hare, 629, per Wigram V. C. See Taylor v. 
Taylor^ 6 Sim. 246.) 

134. Where properly is specifically bequeathed 

Retention, in form, of to two Or more persons in sue- 
specific beiiuest to se- cession, it shall lie retained in 
persons m succen- the testatof 

left it, although it may be of 
such a nature that its value is continually decreasing. 

These are almost the words of Ijord Chancellor Cottenham in 
Pickering v. Pi 'kcring^ 4 My. & Cr. 299. 

IlluHtrationa. 

(a.) A having a lease of a house for a term of years, 15 
of which wore unexpired at the time of his death, has 
bequeathed the lease to B for his life and after B's death to 
C* B is to enjoy tlie property as A left it, olthough if B lives 
for 15 years, 0 can take nothing under the bequest. 

(b) A, having an annuity iluring the life of B, liequeaths 
it to C for his life, and after Os death, to D. C is to enjoy 
the annuity as A left it, although, if B die.s before D, D can 
take nothing under the bequest. 

135. Where property comprised in a bequest to 

Sale and investment two Of more persons in succes- 

of proceeds of pro- gion, is not Specifically bequeath- 

two or more persons in It sliall in the absence of any 
succession. direction to the contrary be sold, 

and the proceeds of the sale shall be invested in 
such securities as the High Court may, by any 
general rule to be made from time to time, autho- 
rize or direct, and the fund thus constituted shall 
be enjoyed by the succe.ssive legatees according to 
the terras of the Will. 

This is the rule Uid down by Lord Eldon in Howe v. Lord Dart- 
mouth^ 7 Ves. 137. It invariably prevails unless some expression of 
intention can be gathered from the Will that the property is to be 
enjoyed in specif. The mere absence of any direction to convert the 
property is not enough to preclude tiie applicalion of the rule (Wma. 
Kiors. 1059, 1060). 

Illuatration. 

A, having a lease for a terra of years, bequeaths all his 
projwrty'’ to B for life, and after B « death, to C. The lease 
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must be sold, and the proceeds invested as stated in the 
text, and the annual ipcoine arising from the fund is to be 
paid to B for life. At B s death the capital of the fund is 
to be paid to C. 


Wliere there is a defi- 
ciency of assets to pay 
legacies, specific legacy 
not liable to abate with 
general legacies. 


13P. I( there be a deficiency 
of assets to pay lejjHcies, a speci- 
fic legacy is not liable to abate 
with the general legacies. 


But when the assets not specifically befiiieatlied are insuflicient to 
pay all the debts, then the specific legatees must abate m proportion to 
the value of their individual legacies (Wms. Exurs. 1235). 


PART XX. 

Of Demonstrative Legacies, 

1?>7. TVliere a testator bequeaths a certain sum 

Demonstrative legacy of itioiicy a ccrtaii) quantity 

of any other commodity, and 
refers to a particular fund or stock so as to consti- 
tute the same the primary fund or stock out of 
which payment is to be made, the legacy is said to 
be demonstrative. 

Explanalion — The distinction between a specific 
legacy and a demonstrative legacy consists in this, 
that where specified property is given to the legatee, 
the legacy is specific ; win re the legacy is directed 
to be paid out of 6j>ecified property, it is demon- 
strative. 

The testator i« considered to refer to the particular Aind or stock 
rather by way of (IcmonHtrution than of condition that the bi'(jue»t shall 
fail if the fund or sUx k lad. 

A demonstrative legacy is so fur general that if the fund be culled 
in or fail the legatee will not be iicprivtd of bis b gacy. but be permit- 
ted to receive it out of the general assets : but it is so lur sju-icific that 
it will not be liable to abate with general legucitfs upon a di tieicfiey of 
nssets (Wins. Exors. 1043). It is, however, liable to abate when it 
iM'cuaies a general legaey by reason of the failure of the fund out of 
which it is payable. And a demonstrative legacy of 8tm:k dijcs not 
carry interest from the lesiatoEs death (Atullitu v. Umith^ 1 Drew. & S. 
210, 211, p6f Kindersley V. C.) 

Ilia sir Jit ions. 

(a.) A bequeatha U> B 1,000 ruf>ee8, being part of a 
due to him from W. He ako bequeaths to C 1,000 rupeen 
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to l>e paiil out of the debt due to him from W. The legacy 
to b id fipecific ; the legacy to C is demonstrative. 

Ford V. Flemings 2 P. W. 469 : Campbell v. Graham^ 1 R, & M. 
453. 

(/>.) A bequeaths to B ten bushels of tlie corn which 
shall grow in his field of Greenacre.” 

“ 80 chests of tiie Indigo which shall be made at his fac- 
tory of Rampore.” 

10.000 rupees out of his five per cent, promissory notes 
of the Government of India.” 

Kirby v. Potter, 4 Ves. 748, 

An annuity of 500 rupees “ from his funded property.’' 

Attwatrr v. Attwater, 18 Rcav. 330. 

1.000 rupees out of the sum of 2,000 rupees due to him 

A bequeaths to R an annuity, and directs it to be paid out 
of the rents arising from his taluk of R^iinnagar. 

'J’lio t(*«tator to ^ive B an annuity at all events, not as in 

8c‘o. J29, Illustration (e.). 

A bequeaths to B 10,000 rupees out of his estate at 
RAmnagar,” or churg(‘s it on his estate at KAmnagar. 

“ 10,000 rupees, l)eing his share of the capital embarked 
in a certain business." 

Sparrow v. Jossclyn, 16 Beav. 135. 

Each of these bequests is demonstrative. 

138. Where a poriion of a fund is specifically 

OihUt of payment betiueailied and a legacy is dif 
wl.ct. U-,;.U 7 ir. .iirectod to be paid out ol the same 

the subjeel ol ji hpei’ilie tUlld, tile porllOU specifically 00- 

qucatlied shall first be paid to 
the legatee, and the demonstrative legacy sliull be 
]uud out 0 * the residue of tlie fund, and so far as the 
residue sliall be deticieut, out of the general assets 
of the testator. 


IHustnition. 

« 

A btMjueailiK to B 1,000 rupees, being part of a debt 
due to him trtun \V. He also heque^iiliN to U J ,000 rupees t-o 
be paid out of tlie debt due to him from W. The debt due 
to A fioiu W is only 1,500 rupees ; of these 1,500 rupees, 
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1,000 rupees belong to B, and 500 nipees are to bo paid to 
C. C is al^o to receive 500 rupees out of the general assets 
of the testator. 


PART XXL 

Of Ademption of Legacies, 

139 . If anything which has been specifically be- 
queathed does not belong to the 

Ademption explained. the time of liis d(‘ath, 

or has been converted into property of a different 
hind, the legacy is adeemed ; that is, it cannot take 
effect by reason of the subject-matter having been 
withdrawn from the operation of the Will. 

When the dis[)osition of the subject Is not absolute the le;^acy Is not 
adeemed: as where a testator j)awiiH an article specifically bequenihed, 
a ri^dit of redemption is left in him uii<l passes to tin* le^mtee at his 
deutli ('Sec. K'14, Illustration a); not, however, as in Kn^Iand, so us to 
eiiahle him to call u[)on the executor Ut redeem and deliver it to him 
{Aa/iburncr v. McGuire, ‘2 iiro. C. C. lid, and Sec. 154 iu/ra). 

Illustrations, 

{(() A he<|ueatli{i to B — 

“ The dijiiiioinl ring presented to him by C. ’ 

** Ills cliiiin.'’ 

A ei itain Imle of wool.'’ 

*' A certain piece of cloth." 

“ All his 1 lonseliobl goods wliich sliall be in or about 
hl.s dwelling-house iu M Sitreet, in Calcutta, at tlie tune of lii.s 
death " 

A, in Ills lifetime, 

fSelld or gives away the ring. 

Converts the chain into a cup. 

(’onverts the wool into cloth. 

Make.s the cloth itito a garment. 

Takes another hou.se int<) which he removes all his goods. 

Each of these legacies is adeemed. 

AMumer v. McGuire, ^2 Uro. C. C. 113: IJeseUuie v. 

3 Madd. 276. 

(6) A bequeaths to B — 

“ The sum of 1,000 rupees in a certain chest." 

“ All the horses in his stable.” 

At the death of A, no money is found in the chest, and 
no horses in the stable. 

The legacies are adeemed. 
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(c) A bequeaths to B certain bales of goods* A takes 
the goods with him on a voyage. I he ship and goods are 
lost at sea, and A is drowned. 

The legacy is adeemed. 

And if the goods had been insured, as it could not be shewn that 
tlie testator died before the goods j^rished, the Ij^atee can hare no 
claim on the insurance money {DurraM y. Fri^^ 6 De G. & S. 
343). 

140. A demonstrative legacy is not adeemed by 

Non-ademption of de- rcason that the property on 
monatrative legacy. which it is charged by the Will 

does not exist at the time of the death of the testa- 
tor, or has been converted into property of a differ- 
ent kind ; hut it shall in such case be paid out of 
the general assets of the testator. 

141. Where the thing specifically bequeathed 

Ademption of q>c- the right to receive something 
cific bcquoHtof riglit to of Value from a third party, and 
Teccive Bomothuig from testator luinself receives it, 

tl,. bequest iB Kteemed. 

Jlut according to Sec. 149 there is a distinction l)etween the gift of 
a debt debt and the gift of tl»e sum of money produced when the 
debt fllinll have bctMi recovered and ceased to exist as a debt, e. g., 
a gift of “ whatever sum may be received from my claim on A.” 

llluatrations. 

(a) A bequeaths to B — 

“ The debt which C owes him." 

Badrick y. Stevens^ 3 Bro. C. C. 431. 

“ 2,000 rupees which lie has in the hands of D." 

“ The money due to him on the bond of E.'" 

“ His mortgage on the R£mpur Factory.’* 

All these debts are extinguished in As lifetime, some 
with and some without his consent 
All tlie legacies arc adeemed. 

There is no distinction between a case where the testator himself 
cmlli ui A debt which he bos be<|ueathed, and a case where the debtor 
unprovoked and without solicitation, thinks lit to pay it (Wms. Exors. 
1191). 

A beijueaths to B— 

His interest in certain policies of life assurance.^ 

A in his lifetime receives the amount of the policies. 
The legacy is adeemed. 

Barker v. Boywer, 5 Madd. 208 ; 2 Russ. 12’X 
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142. The receipt by the testator of a part of 

Ademption pro tanto thing Specifically be- 

bj testator's receipt of queathed shall operate as an 

ademption of the legacy to tlie 
extent of the sum so received. 

Illuitrationo 

A bequeaths to B the debt duo to him by C." Tlio di*bt 
amounts to 10,000 rupees. C pays to A 5,000 rupetM. tli<^ 
oue^balf of the debt. The legacy is revoked by ademption, so 
far as regards the 5,000 rupees received by A. 

Fryer y. Morris^ 9 Vcs. SCO. 

143. If a portion of an entire fund or stock bo 

Ademption pro lanto Specifically bequeathed, the re- 

by testator’s receipt of ccipt by tllC tcstatoi* of U portiotl 

portionof aiicntire fund StOCk shall Operate 

on which a portion has j i i \ 

been speciCcally be** till HuCIliptlOn Only tO tho OX* 

queathed. teut of the amount 80 received ; 

and the residue of the fund or stock shall be appli- 
cable to the discharge of the specific legacy. 

Illustration. 


A bequeaths to B one-half of tlie sum of 10,000 rupees, 
due U) him from W, A in his lifetime receives G,000 rupees, 
part of the 10,000 rupees. Tlie 4,000 rupees winch are due 
from W to A at the lime of his death belong to B under tho 
specific bequest 


144. Where a portion of a fund is specifically 

Order of payment bequeathed to One legatee, and a 

legacy charged on the same fund 
is bequeathed to another legatee ; 
if the testator receives a portion 
of that fund, and the remainder of 
tho fund is insufficient to pay 
both the specific and the demon- 
strative legacy, the specific le- 
gacy shall be paid first, and the 
residue (if any) of the fund shall be applied so far 
as it will extend in payment of the demonstrative 
legacy, and tho rest of the demonstrative legacy 
shall be paid out of the general assets of the tes- 
tator. 


where a jwrtion of a 
fund is speeilically be- 
queathed to one legatee, 
and a legacy charged on 
the satne fund to an- 
other, and the testator 
having received a por- 
tion of that fund, the re- 
mainder in insulBcienl 
to pay both legacies. 
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Illustration. 


A bequeaths to B 1,000 rupees, part of the debt of 2,000 
rupees aue to him from W. He also bequeaths to C 1,000 
rupees to be paid out of the debt due to him from W. A 
afterwards receives 500 rupees, part of that debt, and dies 
leaving only 1,500 rupees due to him from W. Of these 
1,500 rupees, 1,000 rupees belong to B, and 600 rupees are 
to be paid to C. C is also to receive 500 rupees out of the 
general assets of the testator. 


Ademption 'where 
stock, flped||ally be- 
queathed, doePiot exist 
at testator's death. 


145. Where stock which has 
been specifically bequeathed does 
not exist at the testator ^s death, 
the legacy is adeemed. 


Illustration, 


A bequeaths to B — 

His capital stock of l,000i in East India Stock.’' 

His promissory notes of the Government of India for 
] 0,000 rupees in their 4 per cent loan.” 

A sells tho stock and the notes. 

The legacies are adeemed. 

Sc(^ 153 shows, however, tliat the legacy is not irretrieva})lv adocmed, 
and that it would he revived by a new purchase of similar stock by the 
testator (Wins, Exors. 

Si‘c. 152 too, shows that it wouM not be adeemed when the testator 
feuds the stock speciticiilly bequeathed on condition of its being 
replaced. 

And Sec. 150 provides that no ademption will take place when the 
Block Rpecilicidly bequeathed is exchanged by act of law. 


146. Where stock which has been specifically 
A(Umi>tion pro tanio bcqucatlied, docs Only in part 
y!icrostwk,«i>wiiieuijy exist at the tcstator’s death, the 

betiueatlied, exists in i . i i « 

part only at tesUitor's h adeemed SO far as re- 

<ienth. gards that part of the stock 

which has ceased to exist. 


Illustration, 


A bequeaths to B— 

His 10,000 rupees in the oh per cent, loan of the 
Government of India. 

A sells one-half of his 10,000 rupees in the loan in ques- 
tion. 

One-half of the legacy is adeemed. 
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147. A specific bequest of goods under a descrip* 

Non.«i«i.pt!aii of oonuectipg tbem with a 

specific bluest of certain place, is not adeemed by 
good* desenbed ss <»n- pcasou that they have beenre- 

place by reason of niovod from such place from any 

temporary cause, or by fraud, or 
without the knowledge or sanction of the testator, 

Wms. Exors. 1 1%. 

Illiistralions. 

A bequeaths to B “ all his household ^ootls which shall bo 
in or about his dwelling-house in CaloutU at the time of bis 
death,” The goods are removed from the hoiHo to save 
them from fire. A dies before they are brought back. 

Chapman v. Hart^ 1 Vcs. Sen. 273. 

A bequeaths to B '*all bis household goods which shall ho 
in or about his dwelling-house in Calcutta at the time of his 
death.” During As absence upon a journey, the whole of 
the goods arc removed from the house. A dies without 
Laving sanctioned tiieir removal. 

Shaftabury v. Shaftshury, 2 Vern. 747. 

Neither of these legacies is adeemed. 

148. The removal of the tiling bequeathed from 

When removal of in which it IS Stated in 

tiling bequeathed does tllC Will tO bc situatod, doCS nOt 
not constitute ademp- constitute ail adoiiiptiou, wliorc 

the place is only referred to in 
order to complete the description of what the 
testator meant to bequeath. 

Chapman V. IlarK 1 Ves. Sen. 273 : Wms. Exors. 

Illustrations. 

A bequeaths to B all the bills, bonds, and other gecuri ties 
for money l>elonging to him then lying iu his lodgings in 
Calcutta At the time of his death, these effects had been 
removed from his lodgings in Calcutta 

A bequeaths to B all his furniture then in his house in 
Calcutta. The testator has a house at Calcutta and another 
at Chiusurah, in which he lives alteniately, being possessed 
of one set of furniture only, which he removes with hims<df 
to each house. At the time of hU death, the furniture is in 
the house at Chinsurah. 
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A bequeaths to B all bis goods on board a certain ship 
then lying in the River Hooghly. The goods are removed 
by A's directions to a warehouse, in which they remain at 
tlie time of A’s death. 

No one of these legacies is revoked by ademption. 


149. Where the thing bequeathed is not the right 
When the thing be- receive Something of v Jue 


(jtjcathed iH a valuable 
t<) be received by the 
leHtator from a third 
perHon ; nnd the testa- 
tor hinmelt' or hisrcjkre- 
Heutative, receives it. 


from a third person, but the 
money or other commodity which 
shall be received from the third 
person by the testator himself or 
by his representatives, the receipt 
of such sum of money or other commodity by the 
testator shall not constitute an ademption ; but if 
he mixes it up with the general mass of his pro- 
perty, the legacy is adeemed. 

Illustration. 


A bequeaths to B whatever sum may 1)0 receiveil from his 
claim on C. A receives the whole of his claim on C, and 
sots it apart from the general ma.ss of his property. Tlio 
legacy is not adeemed. 


SceSt'c. 141. IltTC the tejitator contemplates the recovery of the 
debt in Itis lifetime, and his intention that the subject should not be 
adeemed is shown by his setting it apart. Clarke v. Brown^ 2 Sm. 


k (1. 524. 


1 50. Where a thing specifically bequeathed un- 
('hftiigi' by operation dorgocs a change between the 
of law of mbject of date of tho Will and the testa- 

tween date of Will and tor s death, aiid the change takes 
testutor's death. placc by Operation of law, or iu 

tho course of oxecutiou of the provisions of any 
legal instrument under which the thing bequeath- 
ed was held, tho legacy is not adeemed by reasou 
of such change. 

Illudtrations, 


A bequeaths to B “ all the money which he has in the 
j>er cent loan of the Government of India.” 

The securities for the 54 jxjr cent, loan ate converted 
during A's lifetime into 5 per cent stock. 

A bequeaths to B the sum of 2,000^., invested in Consols 
in the names of trustees for A. 

The sum of 2,000/., is transferred by the trustees into 
A's own name. 
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A bequeaths to B the sum of 10,000 rupees in premia* 
sory notes of the Government of India which he has power, 
under his marriage settlement, to dispose of by will. After- 
wards, in As lifetime, the fund is converted into Consols 
by virtue of an authority contained in the settlement 

No one of these legacies has been adeemed. 

All CMOS of ademption arise from a suppoj'tHi alteration of the teata- 
tor*« intention, and in the caaea nut, the conrersion or transfer of the 
•tork is not R\jfficient evidence oi »uch idteraiitm (Ca. temp, 'falbot, 
2i7, 228: 1 Cox, 427). 

151. Where a thing specific.ilh' hcquoalhed 

n..nRe of .ui-jeot Undergoes a change between 
without teatator’a tbc (latO of the AN ill unu tllC tCS- 
kiiowiedge. tutor’s death, and the change 

takes place without the knowledge or sanction of 
the testator, the legacy is not udeeuied. 

Illustration, 

A bequeaths to B ‘‘ all hia 3 per cent Consols/’ Tlit‘ 
Consols are, without A’s knowledge, sold by his ag(‘nt, and 
the proceeds converted into East India Stock. Tliis lega<’y 
is not adeemed. 

q'hc unauthori/.f’d art of tlic n^rent could iu»t of rourne alter hia 
principal'}* NVill {Ihimn v. Brandon^ H Sim 171). So if itlock Htnnding 
in the name of a trustee and spcciticoily beqiicnf lii'd were sold or Irann- 
ferred iiiio juioiIut fuml without the U'»}tMtor'(4 kuowlcd;;e or nuthorilr, 
the legacy if* not udccmcfl, for the act of tin* trustee will not he u11ow(m] 
to prejudice the rctitvt (fue trust or the pcrBoiiw claiming under him. 
3'he h‘gatec would be entitled to t<»Uow the fubje*'t into other funda 
or to lull rceomperiKc out «>f the truhO-e’s own property, aa the nature 
of the eaae may retpare (1 Kop. L<*g. ;hi. ed. p. 2iM)). 

152. AVherc stock which has been specifically 

Stoek specifically be- bequeathed is lent to a third 

fmeuihed lent to a pjipty on Condition that it shall 
third party on con- { *^ i i i • • i i 

dilion that it shall i>crc- DO replaced, ai)d It 18 replaced 

p'**®**' accordingly, the legacy is not 

adeemed. 

Here the testator continues owner of the stock, notwithstanding the 
loan of it ; and althoujfi^h it be not literally exislin)? in his fH>ssession at 
bis decease, yet he is substantially and beneficially possessed oi it 
at that period (I Rop. Leg. 292). 

153. Where stock specifically bequeathed is 

Stock speciScaiiy be- sold, and ED equal quantity of 

tbo same stock is afterwards 
to the tesutor at his purchased and belongs to the 

testator at his death, the legacy 


is not adeemed. 
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Wm. Exor«, 1193. I'liis settles the law in accordance with the 
dicta of Lord 'I’albot, Lord Hardwicke and Sir Thomas Clarke, there 
rcfcn'cd to. 


PART XXII. 

Of the Payment of Liabilities in respect of the Subject 

of a Bequest. 

154. Where property specifically bequeathed is 

Non-liability of ex- subjcct at the death of the tes- 
ccutor to exonerate tator to any pledge, lien or iu- 
specific legatees. cuuibrance, created by the tes- 

tator himself or by any person under whom he 
claims ; then, unless a contrary intention appears 
by the Will, the legatee, if he accepts the bequest, 
shall accept it subject to such pledge or incum- 
brance, and shall (as between himself and the tes- 
tator’s estate) be liable to make good the amount of 
such pledge or incumbrance. A contrary intention 
sliall not be inferred from any direction which the 
Will may contain for tlie i)ayinent of the testator’s 
debts generally. 

Explanation , — A periodical payment in the nature 
of land-revenue or in the nature of rent is not such 
an incumbrance as is contemplated by this Section. 

Illustrations. 

{a) A bequoalba to B the diamond ring given him by 
C. At A’k dt‘ath iho ring is held in pawn by D, to whom 
it has been pledged by A. It is the duty of A’s executors if 
tlje Rtnie of the testator a assets will allow them, to allow B 
to redeem the ring. 

(h) A becpieaths to B a zamindfiri, which at As death 
is subject to a mortgage for 10,000 rupees and the whole of 
the principal sum, U)getlK‘r with interest to the amount of 
1,000 rupees, is due at As death. B, if he accepts the be- 
quest, accepts it subject to this cliarge, and is liable, as be- 
tween himself and A's estate, to pay the sum of. 11,000 
rupees thus due. 

Thif i« olherwinc in England os to prrtnml estate (as to mortgaged 
mince Imt Jan. 1853, see Locke King’s Act, 17 and 18 Viet. c. 
113 : 2 Jarm. Wills, 610-613, 4 Dav. Conv. 237, 258). There the 
specific legatee can call on the executor to redeem and deliver the 
article pleoged, and if the executor fiul to do so, the legatee b entitled 
to comjH'nsation to the amount of his legacy out o? the teetator » 
general assets. 
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The great difBculfy on this Section, as it has been on Lochc 
King’s Act, will be to determine what amounts to a contrary 
intention” within the meaning of the Act, so a« to relieve tlie legatee 
from liabilifv to make good the amount t>f the incumbrance. 'I'he Act 
itself says that a me»*e direction “for the jwiyment of the testator’s 
debts generally,” will not be sufficitMit (see Prmhrokrv.^ Fritud^ 1 
Johns & II. 132: Howaon v. Hariaon^ 31 lleav. 207 : Woolatfncrtfflt 
V. WooUtcnrro/t, 6 Jur. N. S. 1170. But where there was a general 
bequest of personalty to trustees upon trust for pai/rnent of the (rata» 
tor a debts out of the proceeds (^Smilh ▼. Smithy 3 (Jiff. 2G3, 273), a 
devise and bequest of n^siduary real and nersonal estate, subject to the 
payment of the testators debts (Stone v. Parker, 1 Drew. & Sin. 212) 
or a general bequest of personal estate, tubiect to the payment of debts 
(Mellish V. 2 Johns A 11. 194), the statutory rule i.s held to 

be excluded. In fact, wherever there is a direction that the debU 
should be paid out of Aome other fund, the pledged or ineunibercHl 
property is not liable (£no v. Tatham^ 9 Jur. N. 8. 481, per Lord Ju8» 
tice Turner). 

A lien for unpaid purchase money is not within this Section : sec 
Illustration (a) to Section 155 and Hood v. Hood, 26 L. J. Ch. 616. 


105. Where any thing is to be done to 
^ . . complete the testator’s title to 

Coinplction of testa- r .1 i -i • 

tor’s title to thinps the thiiiff bequeatlied, it is to 

botiuoathedtobeatcost m tJlg gogt of the testa- 

tor’s estate. 


of his estate. 


Illustrations, 


(a) A having contracted in general terms for tho purchase 
of a piece of land at a certain price, bc(|ueatliH it to B, and 
dies l>efore ho has paid the purcha.so-rnoney. Tho pui- 
chase-money must be made good out of A’s assets. 

(i>) A having contracted for the purchase of a piece of 
land for a certain sum of money, one-half of which is to he 
paid down, and the other half secured by mortgage ol the 
land, bequeaths it to B, and dies before he hfus paid or se- 
cured any part of the purchase-money. One-half of tlie 
purchase-money must be paid out of A’s assets. 

Wms. Exor8. 1596, 1597 : Sugd. V, k l\ 13th ed. 161—163 : Dart, 
V. & P. 3rd ed. 174. 

If before the asaeta are got in, the legatee pay for flic thing be- 
queathed out of his own pocket, be may alU*rwara« call on the tehtijU)r’s 
representative to reimbursi* him {Broome v. Monck, 10 Vc». 614, 615). 
So if the assets are inaufficient to pay the purchase- money and the 
contract is on that account rescindea, the legatee will he cniitltHl to 
the assets so far as they go. And where by njason of the complicuhoii 
of the testator’s affairs the purchase-money cannot be immediately jiaid, 
and the vendor for that reason rescinds the contract, the legatee, on 
the coming in of assets, may coinjM?! the reprt^scnUilive to buy him 
other property for his benefit. But if a title cannot be made, or 
there was not a perfect contract, or the Court should think the con- 
tract ought not U) be executed, the legatee will not be entitled to any* 
tiling (Sugd. V. & P. 13th e<I. 172). 

Q 
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16G. Where there is a bequest of any interest 
Exoneration of lega- in immoveable property, in res- 
tce'B immoveable pro- pget of which payment in the 

perty for vrbicu land *, eij *^1. 

revenue or rent is pay- nature ot land rcveuue or in the 
Able periodically. nature of rent Las to be made 

periodically, the estate of the testator shall (as be- 
tween such estate and the legatee) make good such 
payments or a proportion of them up to the day of 
his death. 


llluatraiion. 


A bequeaths to B a house, in respect of which 365 
rupees are payable annually by way of rent, A pays his rent 
at the usual time, and dies 25 days after. A’s estate shall 
make good 25 rupees in respect of the rent. 

157. In the absence of any direction in the Will, 

Exoneration of apo- "I'ere tlicrc is a specific bequest 

ic icpiitcc’s htock of stock in a Joint Stock Com- 
in tt Joint su.ck Com- pany, if any call or other pay- 

ment is due from the testator at 
the time of his death in respect of such stock, such 
call or payment shall, as between the testator’s 
estate and the legatee, be borne by such estate ; 
but if any call or other pa 3 ’’mcnt shall, after the 
testator’s death, become due in re8|ject of such stock, 
the same shall, as between the testator’s estate and 
the legatee, be borne by the legatee if he accept the 
bequest. 

Shh* 2 Jarm. Wills, 597. 

This seems to be nearly the rule now established in Kngland by 
Ilomilly M. K., in Armstrt)n^ v. Jiurnet^ 20 Beav. 424, (Illustration 5), 
and Adiioms v, Frnrk^ 20 Beav. 304, (wbicli suggested Illustration e), 
and by Kinderslev V, C. in />f7y v. Day, 1 Drew, S. 202, who 
su>s, if the matter “ W’ere res infegra^ I should say generally that the 
speellie legatee must pay the calls made subsequently to the testator’s 
dt‘utli.” 

“ If he neecj)t the iKjquest.” Where the person named os legatee 
repudiates the legaey he cannot of <*oursc be subjected to any of the 
liabilities attaching to the testator s interest (^Moffett v. Bales, 3 fciui. 
& GUT. 403). 

lllxutrations. 


(a) A bequeathed to B his shares in a certain railway. 
At A s death there was due from him the sum of 5/. in 
respect of each share, being the amount of a call which 
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had been duly made, and tho sum of 5a in respect of each 
share, being the amount of interest 'which had accrued duo 
in respect of the call. These payments must be borne by A*8 
estate. 

(b) A has agreed to take 50 shares in an intended 
Joint Stock Company, and has contracted to pay up 5l. in 
respect of each share, which sum must bo paid l»efure his 
title to the shares can be completed. A bequeaths these 
shares to B. The estate of A must make good the payments 
which were necessary to complete A*s title. 

(c) A bequeaths to B his shares in a certain railway. 
B accepts t)ic legacy. After As death, a call is made in 
respect of the shares. B must pay the call. 

(d) A bequeaths to B his shares in a Joint Stock 
Company. B accepts the bequest. Afterwards the affairs 
of the Company are wound up, and each ^shareholder is 
called upon for contribution. The amount of the contribu- 
tion must be borne by the legatee. 

(e) A is the owner of ten shares in a Railway Com- 
pany. At a meeting held during his lifetime a call is made 
of 3/. per share, payable by three instalments. A be- 
queaths his shares to B, and dies between the day fixed 
for the payment of the first and the day fixed for the pay- 
ment of the second instalment, and without having paid tlie 
first instalment. A's estate must pay the fir-t insLalmenC 
and B, if he accepts the legacy, must pay the remaining 
Lustalments. 


TART XXIII. 

Of Bequests of Thiwjs described in general Terms. 

158 . If there be a bequest of somctl ing de- 
of thing scribed in general terms, the 
described in g*'ncral exocutor niust purchase for the 

legatee wliat may reasonably bo 
considered to answer the description. 

IllusfraiionB. 

(a) A bequeaths to B a pair of carriage horses, or a 
diamond ring. The executor must provide the legatee with 
such articles, if the state of the assets will allow it. 

(5) A berjueaths to B “ his pair of carriage liorses.'’ 
A had no carriage horses at the time of his death. The 
legacy fails. 

1 Atk. 416 n. 
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PART XXIV. 

Of Bequests of the Interest or Produce of a Fund. 

159. Where the interest or produce of a fund is 

ncqaest of the in- bequeathed to any person, and 
terest or produce of a the Will affords no indication of 

an intention that the enjoyment 
of the bequest should be of limited duration, the 
principal as well as the interest shall belong to the 
legatee. 

W’ms. Exors. 1074. 


lllustmtiona, 

(a) A betjueatlis to B the interest of hia 5 per cent, 
promissory notes of the Government of India. There is no 
other clause in the Will affecting those securities. B is 
ontitIo(< to As 5 per cent promissory notes of the Govern- 
ment of India. 

(b) A bequeaths the intere.st of his 5^ per cent, promis- 
sory notes of the Government of India to B for his life, and 
after his death to C. B is entitled to the interest of the 
notes during his life, and C is entitled to the notes upon B s 
death. 

(e) A bequeaths to B the rents of his lands at X. B 
is entitled to the lands. 

As to Illustration a devise of the rents and profits of land has 
always passed the land itself both at law and in equity, Co. Litt, 4 : 1 

Jarin. Wills, 756, and since the Wills Act such a devise would pass tho 
whole estate vested in the testator {NkkoU v. IlawkeSy 10 Hare, 
344, 345). 


PART XXV. 

Of Bequests of Annuities. 

ICO. Where an annuity is created by Will, the 
Annuity crc»tcd by legatee is entitled to receive it 

■Will i« payable for life for his life Only, unless a contrary 
only, unless a contrary • i .v wr-u 

intention sppeanbythe intention appears by the Will. 

^Vill. And this rule shall not be varied 

by the circumstance that the annuity is directed 

to be paid out of the property generally, or that a 

sum of money is bequeathed to be invested in the 

purchase of it. 
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IlluitroHofis, 


(а) A bequeaths to B 500 rupees a year, fi it entitled 
during his life to receive the annual sum of 500 rupees. 

(б) A bequeaths to B the sum of 500 rupees monthly, 
B is entitled during his life to receive the sum of 500 rupees 
every month. 

(c) A bequeaths an annuity of 600 rupees to B for life, 
and on B s death to C. B is entitled to an annuity of 500 
rupees during his life. C, if he survives B, is entitled to an 
annuity of 500 rupees from B’s death until his own death. 

Yates V. Maddan, 3 Mac. & 0. 53‘i : Blewitt v. Roberts^ Cr. & P. 274. 


Hawk. 125— 129: 2 Jarm. Wills, 373 : Wins. Kxors. 1075. So in 
England a V»equest of an annuity not existing before to A, stmplictter^ 
is prtm« facie for life only (Hawk. 125). 

But where a personal annuity is given to A during the life of if 
A die in B’s life-time the annuity does not expire, but goes to A’s 
representative (Savery v. 7)ycr, Ainb. 139). 

oo where the testator directs his representatives to segregate and 
appropriate a portion of his property the interest or produce of which 
is to be paid as the annuity, the annuity represents the corpus so ap- 
propriated, and the corpus passing hy the bequest of the annuity (sec 
Bee, 159), the annuity may he said to be perpetual (see Lett v. Randall, 
2 Dc G. F. & J. 392). Inus a gift of “ Rs. 20,000 a year being part 
of the moneys 1 have in Bank of Bengal shares,” {Rawlings v. Jen- 
nings, 13 Ves. 39), or a bequest of Rs. 1,600 per annum, that is to say 
the interest of Rs. 40,000 of my 4 per cent. Government Paper 
(Stretch v. Watkins, 1 Mad. 253) would give the legatee u iwrpetual 
annuity. 

The Section is somewhat less favourable to the annuitant than the 
English law, for in England where a particular sum is be(|ueathed to be 
invested in the purchase of an annuity the annuitant is entitled (in the 
absence of any contrary direction) to a perpetual annuity, or (what comes 
to the same thing) to the particular sum so invested (see Ross v. Borer, 
2 Jo. & II. 472 : Kerr v. Middlesex Hospital, 2 D. M. G. 576). 


vesting 


IGl. Where the Will directs that an annuity 

shall be provided for any per- 
son out ot the proceeds of pro- 
perty, or out of property gene- 
rally, or where money is be- 
queathed to be invested in the 
purchase of an annuity for any 
person, on the testator’s death 
the legacy vests in interest in 
the legatee, and he is entitled at his option to have 
an annuity purchased for him, or to receive the 
money appropriated for that purpose by the WilL 

Wms. Exora. 1076 : I Jarm. Wills, 367. 


Period of 
where Will directs that 
an annuity be pro- 
vided out of the pro- 
ceeds of property, or 
out of property gene- 
rally, or where money 
is bequeathed to he in- 
vested in the purchase 
oi an annuity. 
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IlltuiriUions. 

(a) A by his Will directs that his executors shall out of 
his property purchase an annuity of 1,000 rupees for B. B 
is entitled at his option to have an annuity of 1,000 rupees 
for his life purchased for him, or to receive such a sum as 
will be sufficient for the purchase of such an annuity. 

Palmer v. Craufurd^ 3 Swanst. 417, 488. 

{h) A bequeaths a fund to B for his life, and directs that 
after B s death it shall be laid out in the purchase of an 
annuity for C. B and C survive the testator. C dies in 
B’s lifetime. On B’s death the fund belongs to the re- 
presentative of C. 

Bayley v. Bishop^ 9 Ves. 6: Bay v. Bay^ 1 Drew. 569. So in 
England it makes no difference whether it be a bequest of a specified 
sum to punihase an annuity, or a direction to purchase an annuity of a 
specified amount {Yates v. Compton^ 2 P. W. 308). 

1G2. Where an annuity is bequeathed, but the 

Abatement of an- assets of the testator are not 

sjifficicnt to pay all the legacies 
given by the Will, the anmiily shall abate in the 
same proportion as the other pecuniary legacies 
given oy the Will. 

The annuity is a general legacy. Therefore, as between annuitants and 
le<»ntce8, there is no priority where there is a deficient estate, but both 
must abate proportionably. The principle equally applies whether the 
annuity commences immediately on the death of the testator or at a 
future period {limes v. Mitchell^ 1 Phill. 716), or whether the legacies be 
immediate or on the death of the annuitant {Street v. Street, 2 N. R. 56). 
If annuities abate with reference to other legacies, they must of course 
abate between themselves (Wins. Exors. 1231). 

163. Where there is a gift of an annuity and a 

Where there is ■ gift residuary gift, the whole of the 
of Ml annuity, and a re- annuity is to be satisfied before 

of the annuity to be of tbe residue 18 paid 

first satisfied. to the tesiduary legatee, and, if 

necessary, the capital of the testator’s estate shall 
bo applied for that purpose. 
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PART XXVI. 

Of Legacies to Creditors and Portioners. 


as 

debt, the creditor shall be entitled to tlie legacy as 
well as to the amouut of the debt. 

“ We have departed from the English law.’* any the Commissioners, 

where its provisions appeartnl to us to be objectionable in Uiemselvcs, 
or especially inapplicable to India. Above ail thinpi we have aiiiuMl 
at giving eftect to the plain meaning of the words of the U'stator, with- 
out endeavouring to do or to say for him th«t which he has t.ot dotio 
or said tor himself. We have acconlingly discarded [Sec. l(>4j the 
rules by which the English Courts are compelled to presume, in the 
absence of any intimation of a contrary intention, that when a debtor 
bequeaths to his creditor a legacy eoual to or exceeding the amount 
of his debt, the legacy is meant by the testator to be a satisfaction of 
the debt ; that when a parent [Sec. 1G5] who is under a legal obliga- 
tion to provide a portion for las child fails to do so, and aflcrwurds 
bequeaths a legacy to the child, the legacy i.M meant as a Hutisfaction 
or fulfilment of the obligation. Wc have in like manner discarded 
[Sec. 166] the rule of English law, that where a father bcijucaths a 
legacy to a child, and afterwards advances a portion for that child, he 
thereby redeems the legacy. We have endeavoured so to frame the 
law in this respect as to prevent the occasion from ever arising, which 
in England reijulres a nice balancing of judgment, th(‘ exercise of large 
discreUon, the [irosccution of a difficult irujuiry, and the admission of 
parol evidence of the intentions of testators. 

As to the English law, see \V ms. Exors. 1167. 

1G5. Where a parent who is under obligation 
, by contract to provide a portion 

Child prtmn fane f i m i ^ 1 l 

entitled to legacy as tOT a child, fails tO llO SO, aiKl 

well as portion. aftcrwards bcfjueaths a legacy 

to the child, and does not intimate by his Will that 
the legacy is meant as a satisfaction of the portion, 
the child shall be entitled to receive the legacy as 
well as the portion. 

As to the English law, see Wins. E.xors. 1 170. 

Illustration. 

A, by articles entered into in contemplation of bis 
marriage with B, covenanted that he would pay to each 
of the daughters of the intended marriage a portion of 
20,000 rupees on her marriage. This covenant having been 
broken, A bequeaths 20,000 nipees to each of the married 
daughters of himself and B. The legatees are entitled to 
the benefit of this bequest in addition to their portions. 


1 64 . Where a debtor bequeaths a legacy to his 
r. r. * /• creditor, and it does not appear 
titled to legacy as weU from the Will tJiat the legacy is 
^cbt. meant as a satisfaction of tho 
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ICC. No bequest shall be wholly or partially 

No.dcmptionby.ub. adeemed by a subsequent pro- 
sequent provision for vision made by settlement or 

otherwise for the legatee. 

Illustrations. 

(а) A bequeathfl 20,000 rupees to his son B. He after- 
wards gives to B the sum of 20,000 rupees. The legacy 
is not thereby adeemed. 

(б) A bequeaths 40,000 rupees to B, his orphan niece, 
whom he had brought up from her infancy. Afterwards, 
oa the occasion of B's marriage, A settles upon her the 
sum of 30,000 rupees. The legacy is not thereby dimi- 
nished. 

A« to the English law, see Wms. Exors. 1200: Hargreaves v. 
Pennington^ 10 Jur. N. S. 834. 


PART XXVII. 

Of Election. 

1C7. Whore a man, by his Will, professes fo 

CircumKtancos in ^isposo of Something which he 
wLicb election takes has no right to dispose of, the 
1’'“*'®- person to whom the thing be- 

longs shall elect either to confirm such disposition 
or to dissent from it, and in the latter case he shall 
give up any benefits which may have been provided 
for him by the Will. 

The principle of this rule is that a person who accc})t8 a benefit 
under an instrument, mu.st adopt the whole, giving full effect to its 
pn'visions and rtmouncing every right inconsistent with it (Wins, 
rixors. 1291)). To nceont the benefit while he declines the burthen is 
to defraud the design of tue donor (1 Swanst. 396 n.) 

Election may be either express or implied, “ The enquiry as to 
what acts or acquiescence constitute an implied election must be 
decided rather by the circumstances of the case than by any general 
principle. Thetiuestions are, whether the parties acting or acquiescing 
were aware of their rights ; whether they intended election ; whether 
they can restore the individuals affected by their claim to the same 
situation as if the acts had never been performed ; or whether these 
emiuiries are precluded by lapse of time'’ (Wms. Exors. 1306). 

The latter part of this Section satisfactorily settles for India the 
question whether the election to take against the Will necessitates 
relinquishing the benefit given by it in toto, or only imposes an obU- 
giUiou to indemnify the claimaots whom it disappoints (see Wms. 
Exors 1307). 
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To rtise a cue of elecUoi% the intention u nuinifeeied bjr the Wilt 
kaelf must be cleu end decisive ; for if the tcsUtor's expressions milt 
admit of being restricted to propcrtj belonging to or disnosable bf 
him, the inference will be that he aid not mean them to appijf to th»t 
on which he had no dispotinjf power (1 Jarm. Wills, 425, and see 
WhitUyy. 31 Beav. 173). 

“ By his Will,'* I. €. upon the face of his Will : parol evidence is 
inadmissible for the purpose of shewing the testator's intention to dis- 
pose of property not his own (StroJtion v. Best, 1 Vcs. Jun. 


168. The interest so relinquished shall devolve 
Devolution of in- if it had not been disposed of 


terest relinquis^d by by tho ^Vlll iu faVOUr of tho Ic- 
the owner. gatee, subjcct, nevortholess, to 

the charge of making good to the disappointed lega- 
tee the aaiount or value of the gift attempted to be 
given to him by the Will. 

1G9. This rule will apply whether the testator 

Tc^tator-c belief does Or docs iiot bolieve that 
to his ownership imma- which he profeSSOS to dispOSO 

by his Will to be his own. 


It is impossilile to know with certainty that the testator would not 
have made the disposititm, hud he bt^cn accurately acfjuuinttHl with the 
title, mid ** nothing can be more dangerous than to speculate upon mdiat 
he m'ould have done, if he had known one thing or another” (I Jarm. 
Wills, 417, citing Sir K. V. Anlcn iu 2 Ves. Jun. 370.) 

Illustrations. 


(a) The farm of Sultan pur was the property of C. A 
bequeathed it to B, giving a legacy of 1,001) ruptK'ft to C. C 
luv8 elected to retain hit* farm of SulUinpur, which i.s worth 
800 rupees. C forfeits his legacy of i,000 rupoes, 
of wliich 800 rupees goes to B, and tho remaining 2o() 
rupees falls into the residuary bequest, or devolves accord- 
ing to the rules of intestate succession, as the case may Ik‘. 

(h) A l>equeathH an estate to B in case B’s elder broUier 
(who is married and ha.s children) shall leave no issue living 
at his death. A also bequeaths to C a jewel, which Isdongs 
to B. B must elect to give up the jewel, or to lose the es- 
tate. 

(c) A bequeaths to B 1,000 rupees, and to Can estate 
which will under a settleincut l>elong to B if l»is elder brothti 
(who is married, and has children) shall leave no issue living 
at his death. B must elect to give up the estate, or to losa 
the legacy. 

This and IHustnition (b) shew that the doctrine of election is 
applicable to contingent interests. 

(d) A, a person of the age of 18 domiciled in British 
India, but owning real property in England, to which (J is 
heir-at-law, bequeaths a legnry to 0, and subject thereto 


K 
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fJerises and bequeath? to his property, whatsoever and 
wheresoever/" and dies under 21. The real property in 
England does not pass by the Will. C may claim hia 
legacy without giving up the real property in England. 

Cary v. Askew^ 1 Cox, 241 : Hearle v. Oreenhank^ 3 Atk. 695, 715. 

'i'he real property in England does not pass by the Will because A, 
by Ertglioh law, is an infant and therefore incapable of making a WiU, 
and succession to immoveable property is regulated by the lex loci rei 
tita: (see Comm, on Sec. 4, supra, p. 6). 

In order to raise a case of election there must be a perifonal compe- 
tency on the part of the author of the attempted disposition, as the 
doctrine is founded on intention, which supposes such competency 
(1 darm. Wills, 418). 

1 low is the legatee to obtain knowledge “of those circumstances 
which would inlhience a reasonable man in making an election ?” In 
England a parly bound to elect is entitled first to ascertain the value 
of tlie funds and for that purpose may sustain a bill to have all necessary 
accounts taken (Wins. FiXors. 1307). Here in the High Courts such a 
mit may be brought ; but in the Mofussil, unless perhaps by Sec. 181 
of Act VIII of 1859, no proviskm seems made for such a case by the 
Code of Civil Procedure or otherwise. 

Until the expiration of the two yearf—the limitation of this period 
is novel but likely to l>c useful — it is submitted that a person naving 
< Iccti'd under a misconception is entitled to make a fresh election 
(Kidney v. Coussmaker^ 12 Ves. 136.) 

J70. A bequest for a man’s benefit is, for the 

n,. quest for n , nun's pwri'OBc of election, tbe same 

benefit how regarded for tiling as U bef|Uest Diado tO 

the purjHUK? of election. 


Illustration, 


Tlie farm of Sultdnpur Khurd being tbe property of B, A 
bequeathed it to C ; and bequeatlied another farm called 
JSuftdnpur Biizurg to his own executors, with a direction 
that it tthouUl be sold, and the proceeds applied in pay- 
uient of IEb delfts. B must elect whether lie will abide 
by the Will, or keep his farm of SulUinpur Rhurd in op- 
] 081 lion to iU 


171. A person taking no 
benefit directly under the 
Will, but deriving a benefit un- 
der it indirectly, is not put to his election. 


A person deriving a 
benefit indirectly not 
put to his election. 


Wms. Exors. 1300, 1301. 


Illustration, 


Tlie lands of SuUAnpur are settled upon C for life, and 
after his death upon i), his only child. A bequeaths the 
lauds of SultAnpur to B, and 1,000 rupees to C. C dies in- 
tcbtate, shortly after the tesUtor, and without having made 
nny election, D takes out administration to C, and as ad- 
ministrator elects on behalf of C’s estate to take under the 
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Will. In that capacity he receives the legacy of J,000 
rupees, and accounts to B for the rents of the lands of Sul- 
tan pur which accrued after the death of the testator and before 
the death of C. In his individual character he rctakis the 
lands of Sult^npur iu opposition to the Will 


A person takins; un* 
der a Will in bis in* 
dividual capacity, may 
in another character 
elect to take in oppo- 
sition to it. 


172. A person who in hia 
individual capacity txikes a be- 
nefit under Uie Will, may in 
another character elect to take 
in opposition to the Will. 


Illustration. 


The estate of Sult^npur is settled upon A foi life, and 
after his death upon B. A leaves the estate of Sultiliipur 
to D, and 2,000 rupees to B, and 1,000 rupees to C, who is 
B 8 only child. B dies intestate, shortly after the testator, 
without having made an election. C takes out administra- 
tion to B, and as administrator elects to keep tlio (?state of 
8ultAnpur in opposition to the Will, and to reliucjuisli the 
legacy of 2,000 rupees. C may do this, and yet claim his 
legacy of 1,000 rupees under the Will. 

Exception to the six last Rules . — Where a parti- 
cular gift is expressed in the Will to bo in lieu of 
something belonging to the legatee, which is also in 
terms disposed of by the Will, if the legatee claims 
that thing, he must relinquish the particular gift, 
but he is not bound to relinquish any other benefit 
given to him by the Will. 

IllustratioH, 


Under A's marriage settlement his wife is entitled, if she 
survives him, to the enjoyment of the estate of SulUnpur 
during her life. 

A by his Will bequeaths to his wife an annuity of 200^. 
during her life, in lieu of her interest in the estate 
of Sultdnpur, which estate he l>cqueath8 to his son. lie also 
gives his wife a legacy of 1,000/. The widow elects to take 
what she is entitled to under the settlement. She is bound 
to relinquish tlie annuity, but not the legacy of l,000f 

173. Acceptance of a benefit given by the Will 

When ucepunce of Constitutes an election by the 
. given bv . Watce to take under the Will, 

Uoo to Uke under the « he has knowledge of his right 
WUL to elect, and of those circum- 
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stances wliich would influence the judgment of a 
reasonable man in making an election, or if he 
waives inquiry into the circumstances. 

J Jam. Wifls, 441 : Worthington v. Wiginton, 20 Beav. 67- 

Illu8tration8» 


(a) A is owner of an estate called Sultan pur Khurd and 
has a life interest in another estate called Sultdnpur Buzurg 
to wliicl), u[)on his death, his son B will be absolutely 
entitled. The Will of A gives the estate of Sult&npur 
Khurd to B, and the estate of SnllAtipur Buziirg to C. 
B, in ignorance of his own right to the estate of SuItAupur 
Buzurg allows C to take possession of it, and enters into 
possession of the estate of Sultan pur Khurd. B has not 
confirmed the bequest of Sultanpur Buzurg to C. ' 

(h) B, the eldest son of A, is the possessor of an estate 
called Sultanpur. A becpieaths SulUinpur to C, and to B 
the residue of As pro])erty. B, liaving been informed 
bv A’s executors that the residue will amount to 5,000 rupees, 
allow C to take possession of Sultfuipur. Ho afterwards 
discovers that tiio residue does not amount to more than 
500 rupees. B has not confirmed the beriuest of the estate 
of Sultdnpur to C. 


174. Such knowledge or waiver of inquiry 


rroHUinptlon arising 
from enjoy iiu*nt by 


shall, in the absence of evidence 
to tlio contrary, be presumed if 


liyateo for two years. legatee has enjoyed for two 


years the benefits provided for him by the Will with- 
out doing any act to express dissent. 


It would Bccm that in cose cither of the subject-matters of election is 
roversntnury, the two years will not begin to run until the reversion 
falls ill : see Vmlhury v. ('lark, 2 Mao. & (». 298. 

As to how fur the gain or loss to the person called on to elect is to 
weigh in presuming election, see UarrU v. iraMint, 2 K. & J. 473. 


175. Such knowledge or waiver of inquiry may 

(’onf.rn.«tio„ of be- inferred from any act of the 
ipiest by act of lega- legatee which readers it impossi- 

ble to place the persons interest- 
ed in the subject-matter of the bequest in the same 
couditiou as if such act had not been done. 


IllusU'ation^ 

A bequeaths to 6 au estate to which C is entitled, and 
to U a coal mine. 0 takes possession of the mine, and 
exhausts it. Ue has thereby confirmed the bequest of the 
estate to B, 
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176. If the legatee shall not, withia one year 

When testator’, re- after the death of the testator, 
presentatives may call Signify to tile testiitor’s ropreson* 
ujH)n legatee to elect tAtives his intention to confirm 

or to dissent from the Will, the representatives 
shall, upon the expiration of that period, require 

Effect of non-com- to make liis election ; and if 

pliance with their re- ho doCS IlOt Comply witll SUch rC- 
f|ue8t within a reason- quisition wi thill a reasonable 

tune after he has received it, he 
shall be deemed to have elected to confirm the Will. 

177. In case of disability the election shall be 

Postponement of el. c- p0Stpon(>d Until tho disability 
tion iu case of disabili- ccascs, or Until tho election shall 
^y- be made by some couipeicnt au- 

thority. 


I’he doctrine of election is appliciibic to cases of appointment under a 
[>ower, »o that if one huviri^ a special power, by his \\ ill, "ives benefils 
out of liis own property to the objects of the power, and ni>poliitH the 
.‘subject of the power to strangers, tlie former will be oliliged to elect 
in favour of the latter (1 Janu. Wills, 4*21). 

I’he Act leaves unnotice*! a ditlieult class of cases which will proba- 
bly be of fretiuent occtirrcnee, at least when the U'stameiilury part of 
it is mutle ujiplieable to llindi'is. I mean tho.sc in whic h the testator and 
the person against whom the election is sought to be raised Imve each 
an undivided share, or some partial and limited interest., in the property, 
and iu which theref<»re the ijue.Hiioii i« not simply whether the testator 
refem*d to particular property, but whether be intended the bef|ue«t to 
comprise such properly ittcluxive of the inferrxi of ht$ co>owner (1 Jtirm. 
Wills, 4*28 ; see coses there citetl, to which add Miller v. Thury;oinl^ 
12 W. U. 600, and In re Jiidwell, 8 L. '1'. N. S. 107). 

Jf a testator having an estate subject to an incumbrance, Biin]»ly be- 
queaths the estate without saying more, he is taken to mean ibc estate 
in it* actual condition: and the ineuinbraneer to whom other Itciiefits 
arc given by the Will, is not in such a case put to bis cketion : still 
less if the beneficiary be cntilletl only to participate in the incumbranees 
with others to whom no benefit is given l)y the Will (I .Jann. Wills, 
420, citing Stephen* v. Stephens j 3 Drew. 697 : 1 Dc G. & J. 


PART XXVIII. 

0/ Gifts in Contemplation of Death. 

178. A man may dispose, by gift made in oon* 

Property tnmriermbie tcmplation of death, of any move- 
by made in coo- able property which he could 

dispose of by Will. A gift is 
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When . gia i. «.id to be made in contenipla- 
to be m»de in contem- tion Of death where a man who 
pintion of death, jg jH gnd expects to die shortly 

of his illness, delivers to another the possession of 
any moveable property to keep as a gift in case the 
u . . . donor shall die of that illness. 

Such gia reiumable. o t -n ^ 

Such a gift may be vu 
When it fails. Ijy giver. It does not take 

effect if he recovers from the illness during which 
it was made ; nor if he survives the person to whom 
it was made. 


.w. v.uu-ui7o . nw>ry rjq. Jur. par. 606 : 1 Spence £q. 

, 912 ; Word v. Turner, 1 Wh. & T. L. C. 

Illutircdions. 

(а) A. being ill, and in expectation of death, 
to B, to be retained by him in case of A’s death — 

A watch. 

A bond granted by C to A. 

A Bftnk Note. 

Government India endorsed 

A Bill of Exchange endorsed in blank. 

Certain mortgage deeds. 

A dies of the illuessduring which he delivered these articles. 

B is entitled to— 

The watch. 

The debt secured by C’s bond. 

The Bank Note. 

^ of the Government of India. 

Jill of Exchange. 

The money secured by the mortgage deeds. 

Dujffield V. Eliref 1 BIL N, R. 498. 

(б) A being ill, and in expectation of death, delivers to 
B the key of a trunk, or the key of a warehouse in w^hich 
goods of bulk belonging to A are deposited, with the inten- 
tion of giving him tne conUol over the contents of the 
trunk, or over the deposited goods, and desires him to 
keep them in case of As death. A dies of the illness 
during which he delivered these articles. B is entitled to 
the trunk and its contents, or to A’s goods of bulk in the 

wikrAKniitt^ 
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(c) A being ill, and in expectation of death, puts aside 
certain articles in separate parcels, and marks upon the 
parcels respectively the names of B and C The parcels are 
not delivered during the life of A. A dies of the illness 
during )vhich he set aside the parcels. B and C are not 
entitled to the contents of the parcels. 

Bwmjt V. Markham^ 7 Taunt. 224. 

The Section statei the Enpltsh law relating to donations mortis 
cau$(i. The Act, like the English law (Wma. Exora. 6S6) wira, l-»that 
the gift must be with a view to the donor's death ; 2 — that it must be 
conditioned, eJ^presi^ly or by implication, to take effect only on the 
donorV death by his existing illness, and 3 — that there must be a deli- 
very of the subject. 

A donati<m morii» cnxi»(i differs fi-om a legacy in two respects. It 
need not be proved, and the executor s or administrator's consent is 
vinnecessarv. It resembles a legacy in two respects : it is ambula- 
tory and revocable during the testator’s life, nud it is liable to the 
testotor's debts upon deficiency of assets. 

If the donor does not resume the gift he cannot revoke it by Will, 
for on his death the gilt becomes complete, but it has i)eeii held in 
England that it may be 8ati^flea by a legacy. 

The mention in Illustration (a) of tiie bill of exchange endorxed m 
blank mav bo tlioiight to shew that the Legislature intended that where 
no property translcrred by delivery of tiie subject, there can be no 
valid donuiw mortix caimt, and that, for example, llills of Exchange and 
Promissory Notes not jmyahlc to hmrer could not be the subject of such 
a donation. Hut it nj>pears to the writer tliai the intnKluctory wonis 
of the Section are wide enough to shew that it will be suffieiciit if the 
property so far pass by tlie d<‘livery of the instrument as to entitle the 
donee to the assistance of the Court to make the donation compleU? 
(Wins. Exors. 094: IVu/ v. IW, ft Jur N\ 627). 

A policy of life-assurance may be the subject of a donation mortia causa 

( Witt V. Amiss, 7 Jur. N. S. 499.) 


PART XXIX. 

Of Grant of Probate and Letters of Adminis- 

traiion. 

Cb.m^ and pro- . The cxecutoror admi- 

perty of executor or ud- mstratOT, 88 the CUSC lliay DC, 01 

luiuiBirator aa such. deceased person, is his legal 

representative for all jturposes, and all the i>roperty 
of the deceased person vests in him as such. 

J80. ‘When a Will has been proved and depo- 
.... . ... sited in a Court of competent 

oopy Time^’^of ’’au- jurisdiction, situated beyond the 
tbcnticsicd copy of limits of the i'rovincc, whether 
wai proved abroad. Uritish dominions, or in 

a foreign country, and a properly authenticated 
copy of the Will is produced, letters oS administra- 
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tion may bo granted with a copy of such copy 
annexed. 

Probate to be grant* 
ed to executor appoint- 
ed by Will. 

Wmi. Exora. 287. 

Put semble this would not preclude the granting of probate to a 
person nominated os executor by the legatees (Wms. Exors. 214), or 
oy other persons appointed executors {Jackson v. Paulet^ 2 Robert. 344 : 
Wins. Exors. 216). And where a testatrix concluded her Will thus: 
“ I must beg A to appoint some one to see this my Will executed : 
Held that A might appoint himselfi and the Court granted probate to 
him {liyder, 2 S. & T. 127). 

Appointment express ]^32. The appointment may 

* be express or by necessary 

implication. 

Illustrations. 


181. Probate can be granted 
only to an executor appointed 
by the Will. 


(а) A wilU that C be his executor if B will not ; B is 
appointed executor Ly implicatiou. 

Wins. Exors. 211. 

(б) A givea a legacy to B and several legacies to other 
persons, among the rest to his daughter-in-law, C, and acids, 
“ but should the within-named C be not living, I do constilute 
and appoint B my wliole aud sole executrix.'* C is appointed 
executrix by implication. 

Naylor v. Stainsby^ 2 Ca. t. Lee, 64. 

(c) A apjKiints several persons executors of his Will and 
Codicils, and his nephew re.siduary legatee, and in another 
Codicil are these words : — “ 1 appoint my nephew my resi- 
duary legatee to discharge all lawful demands against my 
Will aud Codicils, signed of different dates." The nephew 
is appointed an executor hy implication. 

Oran/ v. Lfji/ir, 3 rhilliin. 116. 

Other lllustrAtions are — 

(J) A makes U or C his executors, they shall both be executors, or 
being construed and tUodolph. cited Wms. lixurs. 211). 

(c) A supposing liis brother B to be dead, in his Will says, ‘ as my 
brotner B is dead i make C my executor.’ If B is alive he shall be 
executor (Godolph. cited Wms. Exors. 212). 

(/) A names his wife bis executrix and B to assist her. B is appoint- 
ed executor by implicatiou (Powell v. Stratford^ cited 3 PhiHiiu. 118) 

(g) A writes a letter (duly execut<Hl as a Will) to B stating the 
amount of her property and bow she wished it to be disposed of and 
concluding thus ** 1 know of nothing else, my dear H, to trouble you with, 
and trust that this will not involve you in much.” B is appointed executor 
by implication. {Marika Mamly^ 3 Sw. & T. 56). 

But a direction to B to pay the testator s debts out of a particolar 
fund is not enough to constitute him executor, even though the 
testator sgy that that fund is all the property he possesses (Toomy. 
13W.R. 106). 



ior wbeK ftD the prop^tjr in lefl to a truatee on trust /or a sp0ci(e 
pwrpou^ and no executor is named in the Will, is such trustee entitled 
to probate {Jwi, 2 S. & T. 155). 

An executor appointed bjr imnlioation or construction is generaHj 
tailed an executor acatrding to he tenor, VVtos. Exors. 211. 

An executor may he appointed on condition, #. g. that he pive secu*- 
rjty to pay the legacies, itc., or that he prove the Will within a certain 
time after the testator's death fWms. Exors. 220). The testator 
may also limit the time when tlie t^rsoii apj>ointcd shall begin or 
when he shall cease, to be executor (urns, lixors, 217), and in such 
caaes if the testator does not apprunt a person to act before the peritHl 
limited for the commencement or the oflice, or after the period liiuitcHt 
for its expiration, the Court may commit administration to aiutthrr 
person until there be an executor or after the executorship is ended 
I. Exors. 218). 

183. Probate cannot be granted to any person 

PersoM to whom pro- who is a minor or is of unsound 
bate cwmot b« granted, mind, Dor to a marriod woiuau 

without the previous consent of her husband. 


This of course docs not preclude the appointment of an infuni ss 
executor, but if an infant be appointed sole e.\ editor, be cannot c.xcrcif^c 
his office during; miuority, and Section 215 provides that letters of inU 
ministration, with the Will annexed, may bt? pranU*d to the guardian, or to 
such other person as the Court shall think fat, until the ialuut shall have 
completed tne of 1 8v 

By the Englbu as well as bv the Civil law idiots and lunatics are in- 
capable of being executors ((Vnis. Exors. 207) ; and if nn e.xecutor 
become non C()m)m the (>)urt may commit administration to another. 

A married woman by English law cannot lake upon hcrscll* the oflicc 
of executrix without her husband's consent (Wins. Exors. 202). The 
Indian Act, it will be observed, requires his prevums consent. 

A corporation aggregate may be named exd uUir, and they appoint 
syndics to receive administration with the Will annexed. Aliens, also, 
may be executors (Wms. Exors. 


Grant of probate to 
several executors si- 
multaneously or at dif- 
ferent times. 


184. When several executors 
are appointed, probate may be 
granted to them all simultaneous- 
ly or at different times. 


Illudratioru 


A is an executor of B's Will by express appointment, 
and C an executor of it by implication. Probate may be 
granted to A and C at the name time, or to A first and then 
to C, or to C first and then to A. 


Several persons may be appointed executors in several de^ees ; 
e. g, the testator may make his wife executrix, but if she will not 
or cannot be executrix then he may substitute his son, if hti son 
will not or cannot be executor then he may substitute bis brother 
(WmSs Exors. 214 ; Aaae, 35 L. J. Prob. 185). And several executors 
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may be appointed with power to the sTirvjvor or survivors to appoint 
others or another (Wms. Exors. 215, and see Moss v. Bardswell^ 6 Jur, 


Jitt Ot 

An executor, as we see from Section 2)^, may be appointed for 
a limited purpose. Thus the testator may make A his executor for 
his property in Bengal, and B for that in Madras, and 0 for that 
in Bombay. So he may make A his executor for his property in 
India and B for that in England (Wms. Exors 219: Velhoy. Leite^ 
33 L. J. Prob. 107 : Wallich^ 33 L. J. Prob^ 87). So he may 
make A executor for his immoveable property, B for his debts due to 
him and B for tlie rest of his moveable property (Wms. Exors. 219 : 
Pulman^ 9 Jur. N. S. 1204). 


185. If a Codicil be discovered after the grant 
Separate probate of of probate, a Separate probate of 


Codicil discovered after 
grant of probate. 


Procedure when dif- 
ferent executors are 
appointed by the Codi. 
cil. 


* 'A A. 

tliatCodicil may be granted t<» the 
executor, if it in no way repeals 
the appointment of executors 
made by the Will. If different 
executors are appointed by the 
Codicil, the probate of the Will 
must bo revoked, and a new probate granted of the 
Will and the Codicil together. 

Prom (.’oote, Prob. p. 32. Lattgtlou v. Jtoohe, 1 No. Ca, 2i4 : Wm. 
Bealsoii, 6 No. Ca. 

186. When probate has been granted to several 

Accrual of represent, cxwutors, and one of them dies, 
ation to eurviruig eae- the entire representation of the 

testator accrues to the surviving 
executor or executors. 

Wins. Exors. 224 : 3 Curt. 31 . 

187. No right as executor or legatee can be 
No right as executor established in any Court of Jus- 
tice, unless a Court of competent 
jurisdiction within the Province 
shall have granted probate of the 
Will under which the right is 

claimed, or shall have granted letters of administra- 
tion under Section 180. 


or legatee can be ebtob- 
lislicd, unless probate or 
letters of ndimnislrntion 
shall have been granted 
by a competent Court. 


Wms. Exors. 254, 255. 

*** England and proved there, disposing of 
goods in India, the executor cannot have action on such probataTbut 
ought to prove the Will here (Wms. Exors. 254). 

1 pJ^f of such grant is the production of the probate or 

letters of administration. The probate, however, merelv operates as the 
authwticated evidence, and not as the foundation oi the executor's 
titie, fur be denves ail his interest from the Will itself and the property 
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of the deceeeed vesta in him from the moment of the testator's death 
(Wms. Exort. 22^), 


188. Probate of a Will wlien granted estab- 
Probate ottabliahe* lis^es the Will from the death 


the Will bom tea- of the testator, and renders 
totor t death. Valid all intermediate acts of 


the execator as sach. 


And though he should die after anj of these acU done, without prov* 
ing the Will, the acts will stand tooo. But an executor (see Sec. 187) 
cannot maintotfi suits before probate unless such as art* founded on his 
actual possession, as when the subject of the suit has come wrongAilly 
from his to the defendant's bands, or when the defendant has ac<}uinHl 
it by contract with the executor (Wms. Exors. 258. 259). The law 
is the same with respect to an executor's grantee. In England, though 
an executor cannot maintain suits before probate, he may commence 
them and carry them on to tlie stage at which the prcKluction of tlic 
probate becomes necessary. And he may give notice of n.otion for an 
injunction (Newton v. Metronolitan ity. Co, 1 Drew, k S. 5H3), and 
arrest a debtor to the estate (Wms, Exors. 260, 2GI). Here, liowever, 
it would be otherwise, for the first step in the mit is the nrcHent- 
ation of a verified plaint, which must show the charac ter in whii h tlu* 
plaintiff sues, and all documents on which he rtdies must h(> produceil in 
Court when the plaint is presented (Act VIII of 1850, sec. 00). 

On the other hand, if the executor haveelectcHl to ndminiKter, he may, 
before probate, be sued by the deceased's crt‘dit4)rH, whose rights siial! 
not be impeded by the delay (Wms. Exors. 262). So in England, and 
here in Uie High Courts, the residuary legatee may sue an executor 
before probate for an account, and to have the isaetf secured (lilewUt v. 
Blewitty 1 Younge, 541). 

189. Letters of administration cannot be grant- 

Per.on,te whom let- to any person who is a min(»r 
ters of afiministration Or is of UUSOUtld mind, nor lo 
may not be granted. ^ married Woman without tllC 

previous consent of her husband. 

See Section 215 as to administration where the sole residuary legatee 
is a minor. 

In England, also, a married woman cannot take administration with- 
out her husband’s consent, inasmuch as, amongst other reasons, he is 
required to enter into the administration -bond, which she is incapable 
of doing (Wms. Exors. 391). 

The Act does not exclude an alien from Iwing administrator j nor 
a bankrupt nor an insolvent : otherwise in England as to bankruptcy 
(JfilU V. Mills, 1 Salk. 36). Insolvency, too, in the late Supreme Court 
disqualified for aduiinistration (Mary Jackson, Morton Dec. 2d. cd. 26). 

190. No right to any part of the property 

Norighttointe.tete-. <><■ a person who hw died intes- 
>ropert 7 cao be eit^- tate Can be established in any 

Court of Justice, unless letters 
» of administration have first been 
&oart. ' granted by a Court of com- 

petent jurisdiction. 



( 140 ) 

Tn reading iliia Section reMrd muat be had to Section and 
the powers which it saves to the Administrator General. Act VIII of 
1856^ Sections 43, 44, authorizes that Officer, in cases where the de- 
ceased’s effects do not exceed Rs. 500, to grant to anj person claiming 
to be entitled to a principal share of the eflfhcts, a certificate entitling 
him to receive the sum or security therein mentioned ; and any such 
certificate, with a receipt by the certificate-holder, shall be a full dis- 
charge for the payment or delivery of such sum or security. And Act 
XXVl of 1860, Section 2, provides that if in cases falling within Sec- 
tion 43 of Act VI 11 of 1855 no person claiming to be entitled to a 

f )rincipal share shall within three months obtain such certificate or 
etter of administration, the Administrator General may administer 
the estate without letters of administration. If the Administrator 
(ileneral be unwilling to administer, he may grant a certificate to a 
creditor. See these Sections in exterao^ infra. 

191. Letters of administration entitle the ad- 
„ , ^ . . ministrator to all rights belong- 

From what period . ^ • i. j. x is* 

icttcni of Bdiniu'istration to the intestate as enectu- 

entitle *aminiBtrator to ally EB if the administration 
intestate-, right.. gt&M at the mo- 

ment after bis death. 

192. Letters of administration do not render 

Act.ormJmmi.trntor intermediate acts of 

not validated i)y letter, the administrator, tending to 
ofnduiinistrntion. diminution Or damage of 

tlie intestate’s estate. 


Sec per Parke B., Morgan v. TTtomas^ 8 Exch. 302. 


193. When a person appointed an executor 

(irant of admini.tra- “0*^ renounced the exccutor- 

tion vrhrrr executor ha. ship, letters of administration 
not renounced. 31,^11 not be granted to any 

other person until a citation has been issued, 
calling upon the executor to accept or renounce 
bis executorship ; except that when one or more 
of several executors have proved a Will, the Court 

may, on the death of the sur- 
vivor of those who have proved, 
grant letters of administration without citing those 
who have not proved. 


Exception. 


See Wms. Exort. 241 : €k>ote, Frob. 182. 


194. The renunciation may be made orally 

Form uui effect of ^he presence of the Judge, 
rcnunciatioA ofesecu- Or by a wntiug Signed by the 
‘'"■‘'"f- person renouncing, and when 
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made shall preclude him from ever thereafter ap- 
plying for probate of the Will appointing him 
executor. 


See WmB. Exors. 247. 

A letter to the Jud^ will be sudiciest; Broker t. Carter, Cm. EIi». 
92: Boyle^ SSL. J. rmb. 109. Or, tpptrentlr» the renunciation by 
a jiersoii duly authorised by a power of attorney to renounce, see 
Roiser, S3 L. J. Prob. 156. 

An executor catmot in part refuse. He must refuse entirely, or not 
at all. Nor can he renounce after probate ( Veiga, 32 L. J. rmb. 9). 
An agreement to renounce is not recognised {ifargreavet y. Wood, 32 
L. J. Prob. 8). 

In England a renouncing executor is incapable of being at any time 
after the grant of adminmtratton cum tentamento annexo admitted to the 
exei'utorxhip. Hut lie may at any time before the grant oC such 
administration retract his renunciation (Wms. Kxurs. 248). 


105. If the executor renounce, or fail to accept 
„ , , the executorship within the timo 

I rocedure where exe- i* j / i 
cutor renounces or fails limited lOF tllC ftCCCptfinCG Or 


to accept within the 
time limited. 


refusal tiu reof, the Will may bo 
proved and letters of adminis- 


tration with a copy of the Will annexed, may be 
granted to the person who would be entitled to 
administration in case of intestacy. 


If no such person appear and entitle himself to a grant of adniinis* 
tration, or il a per?(on so entitling himseir fail to give the reipiisito 
security, the (^)urt shall ^rant letters of odiniiiistration to the Admi* 
nistrutor General (Act \ 111 of 1855, Section 17). 


196. When the deceased has made a Will, but 

Grant of admi.u.tni- not appointed an executor, 

lion to universal or or when he has appointed an 
residuary legau*c. exccutor wbo IB legally incapable 

or refuses to act, or has died before the testator, 
or before he has proved the Will, or when the 
executor dies after having proved the Will but 
before he has administered all the estate of the 
deceased ; an universal or a residuary legatee may 
be admitted to prove the Will, and letters of ad- 
ministration with the Will annexed may be granted 
to him of the whole estate, or of so much thereof 
as may be uuadministered. 


WmB. Exors. 403, 404. 

The residuary legatee is the teitator’s choice : he is the next penon 
in his election to the executor. He is, moreover, for obyious reasons 
mterested beyond other legatees in effecting a faithful, complete and 
speedy adminiBtration of tfe esUte (Coote, Prob. 41). If there are 



fcveral entitled to the residue administration ma? be granted to anj of 
them. In England, if granted to a widow as one or the residuary legatees 
it ought, it soould seem, to be limited during widowhood (Wms. 
Exors. 404 n). Here, however, this seems unnecessary : see Sec. 275. 

The rule applies though there be no present prospect of any residue, 
or though the residuary legatee is only entitled to the residue in trust, 
(Wms. Exors. 404 : Coote, 40). 

197. When a residuary legatee who has a bene- 
, .... ficial interest survives the tes- 

Right to admmistra- . . i i. j * i i . 

tion of representative t&tOFj uUt dl0S DBIorG tilG 6StBt6 

of deceased residuary has been fully administered, his 

representative has the same 

right to administration with the Will annexed as 

such residuary legatee. 

Wins. Exors. 405. 

Rut where the residuary legatee is a mere trustee, upon his death 
administration is granted not to his representative, but to such person 
or persons as has or have the beneficial interest in the residue (Wms. 
Exors. 400). 

198. When there is no executor and no residu- 

Grant of adiiiiniatra* ary legatee or representative of a 

tioii with will annexed rcsiduary legatee, or he declines 

when there is no cxe- ^ 

entor, nor residuaiy ^ incapable to act, OF c&nnot 

legatee, nor represemta- bc fouild, tllG pCFSOIl OF peFSOIlS 

tive of such legatee. ,yi,Q -^yould be entitled to the 

administration of the estate of tbe deceased if 
he had died intestate, or any other legatee having 
a benelicial interest, or a creditor, may be admitted 
to prove the Will, and letters of administration 
may be granted to him or them accordingly. 

Wmi. Exors. 406. 

The Administrator General’s right is preferable to the creditor’s 
(Act VIU of 1855, SccUon 9). 

199. Letters of administration with the Will 

annexed shall not be granted to ' 
any legatee other than an uni- 
to any legatee versal or a residuary legatee, 

a citation has beeu issued 
published iu the manner 
hereinafter mentioned, calling on the next of kin 
to accept or refuse letters of administration. 

The general rule is, that wherever a party has a prior title to a grant, 
bc must be cited before admiuistratiun is committed to any other per- 
son (Wms. Exors. 407). 
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Order in which con* 
nections bj marriage or 
consanguinity are enti* 
tied to administration. 


200. When the deceased has died intestate, 

those who are connected with 
him either by marriage or by 
consanguinity, are entitled to 
obtain letters of administration 

of bis estate and cilectB in the order and according 
to the rules hereinafter stated. 

201. If the deceased has left a widow, adminis- 
tration shall be granted to the 
widow unless the Court shall 
f>ce cause to exclude her, either 
on the ground of some personal 

or because she has no interest 


Administration to be 
granted to widow un- 
less Court see cause to 
exclude her. 


disqualification, 
in the estate of the deceased. 

Illnstratiom. 

(a) The widow is a lunatic (a), or has committed adul- 
tery (6\ or has been barred by her marriage settlement of all 
interest iu her husband s estate (c) ; there is cause for 
excluding her from the administration. 

So if ebe IiaTc lived senaratc from her huBbond (Lawhell t. 

8 Hagg. 568), or if fhe hoH deserted liib elnldren lo lead an 
immoral life, {Creeds 6 Jur. N. S. 590) : or if ilie hove been divorced 
according to foreign law {Uyan v. Ryan^ 2 rhiUim. 832). 

(h) The widow 1ms married again since the decease of 
her husband ; this is not good cause for her exclusion. 

Wehb T. Needham^ 1 Add. 494. 

202. If the Judge think proper, he may asso- 

Per«on. .Mociated ciate any person or persons with 
with widow iu admin- tlic widow iu the admiulstrption, 
istration. would be entitled solely to 

the administration if there were no widow. 

Wms. Exora 363 : Cootc, Prob. 160. 

203. If there be no widow, or if the Court sec 

Grant o( ndminiMr,- tO CXcludc the widoW, it 

tion where no widow, shall Commit the administration to 
or widow excluded person or pcrsons who would 

be beneficially entitled to the estate according to 

the rules for the distribution of 
Proviso. intestate’s estate ; provided 

that when the mother of the deceased shall be 


(a) Williams, 8 Hag^. E R- 217. (b) rmi/er ▼. Jamts, Bttab. If: 
8. di r. 48». (t ) v. CarUsi, 2 Ca. t, hte, 
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One or tlie class of persons so entitled, she shall 
be solely entitled to administration. 

The right to the administration of the effects follows the right to 
the propei-tj in them 1 Hagg. 342 : Badoo Mania. 1 Ina. Jui*. 

59, 60). 


Deceased’s kindred 
of erjual degree, etjually 
entitled to admimstra- 
tiou. 


204. Those who stand in 
equal degree of kindred to the 
deceased, are equally entitled to 
administration. 


205. The husband, surviving his wife, has the 

Risht of widower to same right of administration of 
administration oi wife's iiei' estate as the widow has in 

respect of the estate of her 

husband. 


Of course when the marriage took place under one of the civil dis- 
abilities, such as prior marriage, want of age, idiocy and the like, 
the marriage is void ab initio^ and conseouently the husband cannot 
be entitled to take out administration (VVms. Exors. 358, 359). 

206. When there is no person connected with 

Grant of administra- the deceased by marriage or 

tion to a creditor. Consanguinity who is entitled 

to letters of administration, and willing to act, 
they may be granted to a creditor. 

But by Act VIII of 1855, Section 9, preference must be given 
to the Administrator General. 

I’he px>uud fur granting administration to a creditor is that he may 
be enabled to recover his debt. In the late Supreme and present 
High Court of Bengal the grant is made to the principal creditor in 
degree, not in sum {Peacock^ Mort. 6 : Kellican^ Mort, 1 2 : Fa«- 
eitters, Mort. 21). But no such distinction is made in England or 
will be made under this Act. It is indifferent what the amount 
is, except when two or more creditors contend inter se for a 
grant ((joote, Prob. 82). Then the grant should be mode to the 
creditor for the largest amount Mori. 14. But see Rocke^ 

ibid. 3). The creditor should lunke a declaration of the date on 
which the debt became due, that the Court may see that it is not barred 
by the Act of limitation (Hawlinson v. Burnell, 3 S. & T. 479). 

In England the Court will not grant to a person who has bought up 
a debt after the intestate’s death (Coote, Prob. 83 : Bay v. Thompton^ 
32 L. J. Prob. 193). Otherwise as to the assignee in bankruptcy 
(Dounward v. Btekeneon^ 34 L. J. Prob. 4). 

The Court sometimes grants administration to more creditors than 
one, but it prefers that one should be fixed upon ; and if creditors 
contend, and their preUnsions are ^ually balanced, the administration 
will be granted to a third person being a creditor whom they may all 
agree in nominatinff for that purpose (Coote, Prob. 83). 

The attoniies of a creditor to recover a debt are not entitled to 
letters of administration of the goods of the deceased {FrempUmy 9 
Jur. N. 8. 755). But administration may be granted to the executors 
of a creditor {Jones v. Beytagh, 3 Pbillim. 635). 

See too Andrews v. Murphy 30 L. J. Prob. 57 ; and for an mstanct 
of a limited grant to a cremtor, Clarkingion, 10 W. K. 
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207. Where the deceased has left property iii 

Where deceased has British India, letters of aduiU 
left propert^r in British nistratioD must be granted ao- 

muit be granted accord, cording to the fore^^oiiig rules, 
iTiff to the foregoing altliough lie may have been a 

domiciled inhabitant of a 
country in which the law relating to testate and 
intestate succession differs Iroin the law of 
British India. 

So in England the court of administrution is regulated by iha lex 
loci ret xitee, 1 Jarui. W'ilU^ note 


PART XXX. 


Of Limited Grants. 


(a). Grants limited in Duration. 

208. When tho Will has been lost or mishuil 


Probate of copy or 
dratl of lost Will. 


since tho testator’s death, or 
lias been destroyed by wrong 


or accident and not by any act of the t(‘statur. 
and a copy or the draft of the Will has been 


preserved, probate may be granted of such copy 
or draft, limited until the original or a properly 
authenticat(‘d copy of it be produced. 


See Coote, 9‘2, 93 : ButU^ *2 Spinka, 59. 

As to the verification in such casca, ice infra. 


2(19. When th(3 Will has been lost or des- 


ProlmU. of .ontent, nO COpy liUh be*-U 

of lost or deatroy€<i made nor the draft preserved, 

probate may be granted of its 
contents, if they can be established by evidence. 


‘ Destroyed,’ t. e. after the testator’s death, or in his lifetime by 
mother person without his consent, or by himself without intention. 
Ckmte, Prob. 98. 

* ^ Evidence :’ this includes parol evidence. The validity of the exe- 
cution must be shewn as well as the substance or contents of the Will 
(Crardner, 1 Swab. & T. 110). “The witnesses to establish these 
points must be the subscribed witnesses, or the drawer and writer, or 
persons who have read the Will and have ma<le themseives cognisant 
more or less of its tenor. Proof or vehement presumption must l>e 
adduced that the Will was in existence after the t^tator’s deatli ; or, if 
that cannot be shewn, that it is impossible that the testator <muld have 
himself destroyed it, or caused it to be destroyed” (CtK>te, Prob. 93), 

If a Codicil has l>een similarly lost or destroyed its rontenU mav 
be proved in the same manner ; and where the conlenta of a lost will, 
in existence after the testat4)r*s death, arc unknown, the Court will 
grant administration limited until the original Will be found and brought 
in (Cnm/thelf^ *2 llagg. 555). 


T 



210. When the Will is in the possession of a 

person residing out of the Pro* 
w£fo%inaUxisto.'’^ vince in which application for 

probate is made, who has refus- 
ed or neglected to deliver it up, but a copy has 
been transmitted to the executor, and it is necessary 
for the interests of the estate that probate should 
be granted without waiting for the arrival of the 
oi iginal, probate may be granted of the copy so 
transmitted, limited until the Will or an authenti- 
cated copy of it be produced. 

Ooote, Prob. 95 : Ripley^ 1 Sw. & T. 68. 

Ill Kii{j;lund in such u case the executor should make an affidavit 
slicwing the manner in which the Will or Codicil was transmitted, that 
u hotter or more authentic copy does not exist in Great Britain ; and 
that it is essential or necessary for the interests of the estate that 
probah; he forthwith granted without waiting the arrival of the 
original or a better or more authentic copy ; and if the copy has been 
transniiited (<» a person other than tlie executor, he is re(|uired to 
join tlie executor in the affidavit (Coote, Prob. 95.) 


211. Where no Will of the deceased is forth- 
, , . . coming, but there is reason to 

A'lintinstnition until t i • -iirMi • 

the Will be produced, oelievo that there is a Will m 

existence, letters of administra- 
tion may bo granted, limited until the Will, or an 
authenticated copy of it, be produced. 

Coote, Prob. 96 : Mctvalfcy I Add. 343 : Wms. Exors. 448, 449. 


(6.) Grants for the Use and Benefit of others 

having IlifrJu, 


212. When any executor is absent from the Pro- 

. , viiice in which application is 

and there is no executor 
Anortioy of au absent withiii the Province willing to 
executor. letters of administration, 

with the Will annexed, may be granted to the 
Attorney of the absent executor, for the use and 
benefit of his princii>al, limited until he shall ob- 
tain probate or letters of administration granted to 
himself. 


In Robtrti, I S. & T. 64 , a sraut ww nin^ to tlio nephew of the 
party eniiUed who, although witmn the jurwdiotion, , wn* of wtranced 
age and unwiliing to take upon hinueU* the burden of ednuAtstmtioQ. 



Administration, with 
the Will annexed, to the 
Attornev of an absent 
person, who, if present^ 
would V)e entitled to 
administer. 
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bnt »»lmtniiitr*tion is nerer granted to A for the we of B whw B is 
Within the jurisdiction end able to take the grant (Bare*, 8 S. » 

It is not necessary that the attorney reside in Ae 
Tided his sureties reside therein (leesoa, 1 bw. A T. 463). But it 
has been held that if the principal and attorney reside ab^ in the 
same place, a grant will be refosed to the attorney (Untw Prob. 97 n.) 

It maWrs not that the executor has been reindent within the jurui- 
diction since the testotor’s death and in a iituaUoii to apply for 

probate {^Judsohy 2 Tayl. & B. 137). , * ; * ■ 

The practice in Enffland is that if the altorner ^ appoin^ by 
one only of two or more executors, no grant will be made to tho 
attorney until Uic other executor or executors has or have renounced 
or been citeti, iw no power of granting probate to the executor or 

executors can be reserved (Coote, Prob. 97). i 4 i 

If the power of attorney contain a power of substitution, and the 
attorney exercise it, the substitute may take the grant (Coote, 

^*lMie^powcr of attorney is 6led in court and the ^nt is determined 
by the executor returning to this country and taking pi obiito (Coote, 

Prob. 98). 

213. When any person 
wbora, if present, letters of admi- 
nistration with the Will annexed 
might be granted, is absent from 

the Province, letters of adminis- 

tration with the Will annexed mav be granted to 
his Atiorncy, limited as above-mentioned. 

214. When a person entitled to adminisiratioii 

in case of intijstacy is absent 
from the Province, and no person 
e(|uallv entitled is willing to act, 
letters of administration may be 
granted to the Attorney of the 

absent person, limited as before mentioned. 

The attorney one of several residuary legatees may take out 

aflministration with the Will annexed, witlmut 
residuary legatees, and tJie uttoniey of one of several next of ki . . 

Uke «lininirtr»tion in like manner withmil notice to the other next 

of kin (Coote, Prob. 98). 

215. When a minor is sole executor or sole 

residuary legatee, letters of ad* 

Adroinirtrxtion dur- n,i,jistration, with the Willan- 
ing minority. oexed, may be granted to the 

leeal guardian of such minor or to such other 
person as the Court shall think fit until the minor 
shall have completed the age of eighteen year^ at 
which period and not before, probate of the WiU 
shdl be granted to him. 


Administration to 
Attorney <d‘ abnera 
pepi«on entitled to ad- 
inini.««ter in cat'c of 
intestacy. 
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See abore, Section 183: Wins. Exors. 201 : Coote, 99. Where 
there are two guardians, one appointed by the father s Will, Uie other 
the guardian of the minor’s estate, preference would, as in England, 

probably be given to the former. , x -n * 

Where there are several testamentary guardians, the Court will not 

grant to one without the consent of the others (Coote, Prob. 100). 
When the guardian is appointed by a competent foreign Court, he must 
prove his appointment by a copy of the decree by which he wm no- 
minated, autuenticated by the seal of the Court (Jonss^ 28 L. J. Prob. 
80). 

No power seenio given to tlio Court to euign e gusrdiBn. 

216 . When there are two or more minor exe- 

(Tutors and no executor who has 

one of several minor exe- attained majority, or two or 
cutors or residuary lega- jy^oro residuary legatees and no 
tees attains majority. residuary legatee who has at- 
tained majority, the grant shall- be limited until one 
of them sliall have completed the age of eighteen 
years. 

See Coote, Prob. 103. 

217 . If a sole executor or a sole universal or 

residuary legatee, or a person 
who would be solely entitled to 
the estate of the intestate accord- 
ing to the rule for the distribu- 
tion of intestates^ estates be a lunatic, letters of 
administration, with or without the Will annexed, 
as the case may be, shall be granted to the person 
to whom the care of his estate has been committed 
by competent authority, or if there be no such 
person, to such other person as the Court may 
think fit to appoint, for the use and benefit of the 
lunatic until he shall become of sound mind. 


Administration for use 
and bern'fit of lunatic 
/ms habens. 


Coote, Prob. 105, 106: Wras. Exors. 451, 452. 

‘ A lunatic.’ The word ‘ lunatic’ is not defined in this Act : in those 
next borcinafter mentioned it is defined to mean any person by 
due course of law to be of unsound mind and incapable of managing his 
afiairs. But the Indian legislature did not intend to vary from the 
homo- practice of granting administration for the use and benefit of the 
lunatic, though the person alleged to be so bas not been found a 
hinatic by inqfuisition. When such a case occurs t he Court requires 
affidavits, stating the fact of lunacy and that no inquisition baa been 
bad, and of course no Committee appointed. The (>ourt then girnnte 
administration to the next of kin of the lunatic for the use and benefit 
of the lunatic pending the lunacy ; and it requires suieties in double 
the amount of the property, and such sureties must justify fWms, 
lixorsn 452 ). The same practice prevails if the ^ kabent he imbecile, 
or mentally unsound, li there be two Committees, both must tikt, 
•r one mutt renounce* 



* Committed by competent authority* : see as to lunatics in the 
Sec. 9 of Act XXXV of 1W8 (Aa Act to make beUor proomon for 
the care of the cMtatee of Unatice not subject to the furiidiction of the 
Supreme Courts of Judicature) and as to other lunatics, Act XXXIV 
ot 1858, Secs. 12, 24. 

When the intestate*s widow is a lunatic, administration may be 
granted either to the Committee of her estate, if there be one, or to 
her next of kin for her use or benefit; ortho Court, under Section 
201, may pass her over and grant to the intestate's next of kin abso- 
lutely {Williams^ 3 llagg. E. R. 217 : Coote, Prob. 107). 

218. Fendiog any suit touching the validity of 

the Will of a deceased person, 

Administration pen*. r • * i • 

dente lite, obtAiiiing Of revoking any 

probate or any grant of letters 
of administration, the Court may appoint an ad- 
ministrator of the estate of such deceased person, 
who shall have all the rights and powers of a 
general administrator, other than the right of dis- 
tributing such estate, and every such administrator 
shall be subject to the immediate control of the 
Court and shall act under its direction. 


This is (with a few verbal alterations) Section 70 of the Court of 
Probate Act, 1857 (20 and 21 Viet., c. 77). In Enj'lnnd the ('ourt 
never grants administiation pendente lite if the application be oppos- 
ed, except upon proof that such a grant is necessary for the pnitec- 
tion of the estate (Coote, Prob. 1(H). The Court will moke the grant 
to one of the parties with the consent of the other, or to a nominee of 
both when they agree in their nomination, or jointly to a nominee of 
each. If the parties cannot agree, the Court prefers one of their no- 
minees, or may apjKiint a nominee of its own (C3ote, Prob. 109). 

The grant is made for the benefit of such persons as shall thereafter 
appear by law to be entitle<l to the deceased’s estate and efTecU, and 
is limited to the dependence of the suit. It detenuines on the 
terraination of the suit ; but not upon the suit being carried up by 
appeal to a superior Court (Coote, Prob. 109). 

fc.J Granis for Special Purposes, 

219. If an executor be appointed for any limited 
Probate limited to purpose Specified in the Will, the 
FyT”** ‘’*® probate shall be limited to that 

' ' purpose, and if ho should 

appoint an Attorney to take administration on his 
behalf, the letters of administration with the Will 
annexed shall accordingly be limited. 

See Coote, Prob. 1 10. 


220. If an executor appointed generally give an 
.. . .. authority to an Attorney to 

tb« Will uinexed prove a Will on his behalf, and 
limitad to a particular the authority is limited to a 
purpoae. particular purpose, the letters of 
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(id ministration with the Will annexed shall be 
limited accordingly. 


Coote, Prob. 115. 


221. Where a person dies, leaving property of 
which he was the sole or surviv* 

AaminiBtration limit- • j . i » r r i_ j 

Ml to property in trustee, Or III which he had 

person has a no beneficial interest on his own 

account, and leaves no general 


wjlich a 
beneficial interest. 


representative, or one who is unable or unwilling to 
act as such, letters of administration, limited to 


such property, may be granted to the person benefi- 
cially interested in the property, or to some other 
person on his behalf. 


Coote, Prob. 1 16. 

If* the property be Government securities, the limitation will include 
interest due and to grow due thereon. If it be leasehold, the grant 
will be limited to^ as.iigning the deceased’s interest in the term of years 
remaining unexpired. 

If the ocncficiul owners are authorised to appoint new trustees in the 
stead of the deceased trustee, the Court will grant administration to 
the nominees of such persons, limited to transferring the property to 
the new trustees, and for the purpose of carrying the trusts into execu- 
tion. If no such provision exists, the Court grants to the sole benefi- 
ciary, or if there be more than one, to one of them with the consent 
of the others, or to a nominee or third person elected or m)pointed by 
all of them {Pegg v. Chamberlain^ 1 Sw. & T. 528 : Coote, Prob. 
116, 117). 

If only some of the parties elect, the grant will be made to their 
nominee to the extent of their shares, and the dissentient parties may 
afterwanis apply for a grant limited to the remaining shares. If the 
party applying be only entitled to a life interest in the fund, the 
grant will be limited to the receipt of the dividends or other produce 
of the fund during the aunuitant’s life (Coote, Prob. 117). 


Administration limit* 
to a suit. 


222. When it is necessary that the represent- 
ative of a person deceased be 
made a party to a pending suit, 
and the executor or person en- 
titled to administration is unable or unwilling to 
act, letters of administration may be granted to the 
nominee of a party in such suit^ limited for the 
purpose of representing the deceased in the said 
suit, or in any other cause or suit which may be 
commenced in the same or in any other Court be- 
tween the parties, or any other parties touching the 
matters at issue in the said cause or suit, and until a 
final decree shall be made therein and carried into 
complete exeoutiou. 
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Coote, Frob. 118: Tum^^ 88 L. J. Prob. 180: Wms. Exon. 
450 -"— 459 . 

Under ibis form of administration the i^rantee baa onl/ autbority 
to carry on the suit, and has no right to receive the frutta of U 
{Dodgion^ 1 Swab. & T. 960). But if it be rtMjuirod, the Court 
will allow a further limitation, vix., to rec*eive any sum which shall 
be pronounced by the final order or decree to be due and payable with 
interest (Coote, Prob. 119). 


223. If at the expiration of twelve mouths from 
. .... the date of any probate or letters 

ed^to^Ibri^ui^se^'of administration, tlie executor or 
becoiiiiii;; a party to a administrator to whom the samo 
auit to he brought a- jj^g granted is absent from 

gainst admuustrator. _ p . . i . i , 

the rrovmce withiu which the 
Court that has granted the probate or letters of 
administration is situate, it shall bo lawful for such 
Court to grant, to any person whom it may think 
fit, letters of administration limited to the i)urposo 
of becoming and being made a party to a suit to be 
brought against the executor or administrator, 
and carrying the decret? which may he made therein 
into effect- 


This is founded on the first and thinl Sections of Stat. 38 Geo. 3, o. 87 
(An Act for the Aiimiiiistration of Assets in rases where the Kxeru- 
tor to whom Probate hastbecn granted is out of the Keuhn). ^Phe object 
is to provide a method of pro<’tH?ding in the Courts of the IhiiviiuM* 
■whore the representative is out of the jurisdlrlion, and to carry its 
decrees into effect, so that a suit so instituted does not end on his 
return, but is to go on, he lieing made a party ; and then the tem|Mi-« 
rary administrator may aeeount, have his costs and la* discharged 
{Hainitford v, Taynion, 7 Ves. 460), Payments made to such temporary 
administrator are good even atler the return, if the party ? aying hail 
1)0 notice thereof {Clare v. Ilod^e*^ cited 2 P. W. 580). The authori- 
tv of an administrator appointed under this secthm becomes voidable, 
but not void, on the death of the absent represenUlive ( Taynlon v. llan* 
luiy^ 3 Bos. 5t P. 26). See further 1 ChiUy's Stat. 1140. 

224, In any case in which it may appear neces- 

. , . . . . sary for preserving the property 

ed to collection and Of a deceased per^n, tbe Court 
preservation of de- within wbose district any of tlio 
ceased s pro|>erty. property 18 situate, may grant 

to any person whom such Court may tliink fit, 
letters of administration limited to tlie collection 
and preservation of the property of the deceased, 
and giving discharges for debts duo to his estate, 
subject to the directions of the Court. 
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See Act XIX of 1841 (an Act for the protection of motseahle and 
immoveable property against wrongful possession in casee of successions'). 

The Court is not bound to wait for the ajmlication of persons 
entitled to the esUte (Coote, Prob. 121, 122 : Clarhington, 2 Sw. & 

38i). 

The grant may be limited to any part of the deceased’s property 
within the jurisdiction, e. g., to sell a ship, to collect and pt in out- 
standing debts : to sell a cargo, to endorse and receive the amount 
of certain bills of exchange, &c. 

225. When a person has died intestate, or 

Appointment u ad- leaving a Will of which tliere 
ministrator, of person is DO exeCutOf Willing and COm- 
other than the one who p0t0nt tO act, OT where the 

stances would be enti- executor Shall, at the time of 
tied to administration. t»he death of such person, be 

resident out of the Province, and it shall appear to 
the Court to be necessary or convenient to ap- 
point some person to administer the estate or any 
part thereof, other than the person who under 
ordinary circumstances would be entitled to a grant 
of administration, it shall be lawful for the Judge, 
in his discretion, having regard to consanguinity, 
amount of interest, the safety of the estate, and 
probability that it will be properly administered, 
to appoint such person as he shall think fit to be 
administrator, and in every such case letters of 
administration may be limited or not as the Judge 
shall think fit. 


This is founded on Section 73 of the Court of Probate Act, 1857. 
The applicant will probably have to prove that the appointment in 
‘ neccBiiary or convenient’ hi reason of the insolvency of the estate or 
other special circumstances, though the wordi italicised, which occur in 
the Statute, are omitted in the Act. 


Grants with Exception, 

22 C, Whenever the nature of the case requires 

Probate or admini.- »» exception be made, pro- 

iration with the Will bate of a Will, or letters of ad- 

cepti^^ **■ ministration with the Will an- 

nexed, shall be granted subject 

to such exception. 


Coote, Prob. 125, 126, 

For example, if a testator appoint an executor for a special purpose 
or a specific fiind only, and appoint an executor for all other purposes, 
the latter may take probate except that purpose or fund. Or, if there 
no such other executor, the reuduary legatee may take administra- 
iion with the Will annexed of the deceit's effccia, with the same 
exception (Coote, Prob. 126). 
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227. Whenever the nature of the case requires 

Admiaittratioa with that an exception be made, let* 

exception. tei.g of administration shaU bo 

granted subject to such exception. 

Where a testator has made bts Will ibr a particular or limited 
puipose onlj, and has died intestate as to all otW his next 

of xin, without waiting for the executor to take the limited probate, 
maj take adminutration of all the deceasetf • eflccts, save what the 
testator has himself excepted (Coote, Prob. 126). 

(e.J Grants of the Rest. 

228. Whenever n grant, with exception, of 

Probate or adminis- probate or letters of adminis* 
tratioD of the rest. tration, with or without the 

Will annexed, has been made, the person entitled 
to probate or administration of the renaainder of 
the deceased’s estate may take a grant of 
probate or letters of administration, as the case 
may be, of the rest of the deceased’s estate. 

This is technically called a grant ctrUromm, It is made when the 
testator has appointed an executor for a Ppecial pur}K>se or a specific 
fund together with another executor for all other purpones and effects, 
and tbe first mentioned execuUir has taken Ins limited probate, 
the other may take probate of the rest of the testator’s effects. 8o 
where the dciTcascd has made a Will and appiiintcd an eKH'utor for a 
special purpose, or for a specific fund or projH*rty only, and has dieii 
intestate in all other renpccts bis next of kin, after tlie executor has 
taken a iimite<i probate of the W’ill, are entitled to administration of 
the rest (Coote, rrob, 127, 128), 

The Act d(M?s not expressly mention a grant ceFterorum with (hf 
Will annexed. But there seems no doubt that here, as in ICnglanci if 
a limited grant has been previously mafle (viz. on the renunciation 
of the executor) the residuary legatee may at any time co ne in and 
take administration, with the Will annexed, of the rest of the testator’s 
effects (Coote, Prob. 127). 

iX) of Effects unadministered, 

220. If the executor to whom probate has been 

Grant of effects un- granted have died leaving a 
administered. p^pt of the testator « estate unad- 

ministered, a new representative may be appointed 
for the purpose of administering such part of t he 
estate. 

The tpeciei of grant technically called a grant tU horns non** U in 
Bnglana made only when the executorship has not been legally trani* 
roitted. Under tnis Act^ howerer, the probate neceaaarily expires 
with the death of the grantee : mid the abimrd and dangerous doctrine 
that an exemtor on taking probate of his own iettator's Will becomes 
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exccator ipso facto not only of that Will, but also of the Will of any 
testator oi whom that other was sole or surviving executor and so on 
ad infinitum upwards, has been wisely disc^ed by the Indian 
Legismture. 

230. In granting letters of administration of an 

Ruki u to grutto of estate not fully administered, the 
effecti anadministered. Court shall be guided by the 

same rules as apply to original grants, and shall 
grant letters of administration to those persons only 
to whom original grants might have been made. 

Coote, Prob. 129. 

Hut this rule docs not bind the Court to perpetuate an error. 
Where a correction has become necessary it will make the necessary 
variation. Thus in England, where the Probate Court erroneously con- 
sidering that a testator had not disposed of his residuary estate, 
accordingly granted administration with the Will annexed to one of 
next of kin of a testator, it afterwards granted administration de bonis 
non to the person whom the Court of Chancery had in the meantime 
decided to be a residuary legatee {Warren v. Kelsotiy 1 Sw. & T. 290). 


Supplemental Grants. 


231. When a 

Administration when 
rant 


limited 


has 


limited grant has expired by 
effluxion of time, or the hap- 
pening of the event or contin- 
gency on which it was limited, 
and there is still some part of 
the deceased’s estate unadministered, letters of ad- 


cxnireth ant? there is 
still some part of the 
estate unadministered. 


miaistration shall be granted to those persons to 
whom original grants might have been made. 


A tupplemental grant, or m it is commonly called, a cessale grant, 
if diftinguifhed from a mnt de bonts non as being a regrant of the 
whole of the deceasedj personal estate as it was embraced in the 
original ^ant (Coote, Prob. 13b). 

The iullowing illustrations of the rule laid down iu this Section 
are taken from Ctmte, Prob. 137, 138. 

(fi) An executor appointed for a year takes probate, the grant 
t osses on the expiration of the year, and the substituted executor, if 
there be one, takes probate. 

(h) Administration with the >Vili annexed is CTunted for the use 
ana benefit of a lunatic executor. The executor becomes sane. The 
grout ceases, and be may take probate of the V\M11. 

(r) Administration with the W'ill annexed is granted to a guardian 
for the use of an executor during bis minority. The executor com- 
pletes the ag« of 18. The adminiatration ceases and probate is granted 
to him. 

(d) Administration c. t a is granted to a guardian as in the last 
Illustration. The guardian dies during the executor's minority. The 
administration oeasea, and frirther letters will be granted to a new 
guardian. 

(f) Administration e. t a. is granted to the attorney of the execu- 
tor. The attorney dies or the executor implies fbr and obtains probate. 
The administrstioa 
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{g) AUerulion in GranU. 

232. Errors in names and descriptions^ or in 
What erroM may be Setting forth the time and place 

rectified by the Co^. deceased’s death, or the 

purpose in a limited grant, may he rectified by the 
Court, and the grant of probate or letters of admi« 
nistration may be altered and amended accordingly. 

C«»ot€, Prob. 1^: Court of Probate Act, IWft, Section 17. 

W here the original grant la lost or inacceanihle a notation or alteration 
18 made on an exemplification of it (Cootc, Prob. 143). 

233. If, after the grant of lettera of administra- 

Procedure where Cod- lion with the ill JinnnXcd, Jl 

discovered after Codicil be discovered, it may be 

added te the. grant on due proof 
and identification, and the grant 
altered and amended accordingly. 

When a codicil is found after probate of k Will is grantet! the 
English practice is to grant a separate probate of the co(il<*il and not 
to alter or amend the first probate. Hut where thi* appointment of 
the executors under the Will is annulled or varied by ine codieil, the 
probate must Ik* brought in and revoked, and probate will be granlt*d 
anew of the Will and codicil. Should an unattesteil or unexeeutetl 
paper ineor[>oratt*d by the testator in his Will, have be<‘n omitted from 
probate, the probate may be amended by engrossing the fi»riuer into 
It (Coote, Prob. 143, 144). 


(h) Revocation of Grants. 

Revocation or annul- 234. The grant of probate or 

ment for just cause, letters of administration may 
of «ant Mf probate revoked or annulled for just 

cause. 


** The Court, as having the fullest authority on the subject-matter, it 
not necessarily or absolutely functa officio^ even after a grant 'lias been 
made, for the Court possesses and exercises, when it becoirnjs iietres- 
sary, the power of revoking or annulling fur just cause any grants 
wliich it has made. And in so doing it only resumes into iu own 
bands the powers which it parted with on fiuse or inaccurate sugges- 
tions” (Coote, Prob. 150). 


Just cause. 


Explanation . — Just cause is— Ist. that the pro* 

ceedings to obtain the grant 
were defective in substance ; 
2nd, that the grant was obtained fraudulently by 
making a false suggestion, or by concealing from 
the Court something material to the case; 3rd, that 



the grant was obtained means of an untrue al- 
legation of a fact essential in point of law to justify 
the grant, though such allegation was made in 
ignorance or inadvertently ; 4th, that the grant has 
become useless and inoperative through circum- 
stances. 


ILlustrationSs 

(a.) The Court by which the grant was made bad no 
jurisdiction. 

{b) The grant was made without citing parties who 
ought to have been cited. 

(c.) The Will of which probate was obtained was forged 
or revoked. 

(d.) A obtained letters of administration to the estate of 
B, as his widow, but it has since transpired that she was 
never married to him. 

(«.) A has taken administration to the estate of B as if 
be had died intestate, but a Will has since been discovered. 

(/) Since probate was granted, a later Will has been 
discovered. 

((/.) Since probate was granted, a Codicil has been dis- 
covered, which revokes or adds to the appointment of exe- 
cutors under the Will. 

(A ) Tlio person to whom probate was or letters of ad- 
ministration were granted has subsequently become of 
unsound mind. 

Other Illustrations ore— 

(i) An executor beinjj a minor obtains probate of the Will by 
wbicb he is appointeil, on the tacit susrgeation or understanding that he 
is of full age. 

( ;) An executor obtains probate of the Will of a Kiing parson 
{Chaa.Jat. Napier, 1 Philliin. 83). 

(A) Hastanls claiming to be an intestate's next of kin have obtain- 
ed administration to his estate, 

(/) One of two executors proves a Will and becomes a lunatic, the 
other then takes probate. Tub will be revoked and a grant made to 
the sane executor, reserving power to make a grant to the lunatic 
executor whenever he shall become of sound mind. 

^m) A tenant for life of a fund, after taking administration thereto, 
asaims his interest therein to the remainder man. A grant will be 
m^e to the latter (Femer, 1 Hagg. 243). 
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PART XXXI. 

Of the Practice in granting and revoking Probates 
and Letters of Administration. 

235. The District J adge shall have jurisdiction 

Juriixliction of Dis- in granting and revoking pro- 

trict Judce in grantinR bates and letters of adminis- 
»nd revukms probatet ... .. ..... 

and letters of adminis- tratiun in all cases Within bis 

tration. District. 

236. The District Judge shall have the like 

District Judge’s P'*"®*’® authority in relation 

powers as to the grant- to the granting of probate and 

in^ oi probate and ad- letters of administration, and all 
ministration. . . . v « • . a 

matters connected therewith, as 
are by law vested in him in relation to any Civil 
suit or proceeding depending in his Court. 

Light may poasibly be thrown on this somewhat obsrure Section 
by comparing oection 25 of the Court of Probate Act, 1M57, by which 
it seems to have been suggested : “ The Court of Probate shall have 
the like powers, jurisdiction and authority for enforcing the atU'ndanco 
of persons re<juired by it as aforesai<l, and for punishing persons failing, 
neglecting or refusing to produce deeds, evidences or writings, or re- 
fusing to appear, or to be sworn or make aflirmation or declaration, or 
to give evidence, or guilty of contempt, and generally for enforcing all 
orders, dei'rees and judgments made or given by the (>>urt un<ler this 
Act, and otherwise in relation to the matters to he erujuirtMi into and 
done by or under the orders of the Court under this Act as are by law 
vested in the High Court of (Chancery for such purposes in relation to 
any suit or matter depending in such C<jurt.” 

237. The District Judge may order any person 

DUirict .ludRe m.y produce and bring into Court 
order any person to any pspCF OF Writing being OF 
produce testamentary purporting to be testamentary, 

which may be shown to be in 
the possession or under the control of such person ; 
and if it be not shown that any such paper or writing 
is in the possession or under the control of such per- 
son, but there is reason to believe that he has the 
knowledge of any such paper or writing, the Court 
may direct such person to attend for the purpose of 
being examined respecting the same, and such 
person shall be bound to answer such questions as 
may be put to him by the Court, and, if so ordered, 
to produce and bring in such paper or writing, and 
shall be subject to the like punishment under the 
Indian Penal Code, in case of default in not attending 
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or in not auBWcring such questions or not bring- 
ing in such paper or writing, as he would have been 
subject to in case he bad been a party to a suit, and 
had made such default, and the costs of the pro- 
ceeding shall be in the discretion of the Judge. 

This is nearly the 27th Section of the Court of Probate Act, 1857, 
the words ‘ punishment under the Indian Penal Code* being substituted 
for ‘ the like process of contempt.* 

In the Conunissioners* draft Act here followed a Section, taken from 
20 & 2 1 Vic, c. 77, 8. 28, providing a punishment for the forgery of 
the Court seal, or the Judge's signature. The offence being supposed 
to be sufhciently met by the Indian Penal Code, the Secm)n in 
question was struck out in Committee. 

238. The proceedings of the Court of the Dis- 

Proceding. of Di.. ‘"^t Judge in relation to the 

granting of probate and letters of 

administration shall, except as 
hereinafter otherwise provided, 
be regulated so far as the circumstances of the case 
will admit by the Code of Civil Procedure. 

* Thf Court of the District Judge.* ‘ District Judge* is dehned 
by 3 to mean “the Judge of a principal Civil Court of original 
juristliction.*' This Section 238, then, with Sec. 261, would apparently 
ajiply to the High Court on its original side-^a matter of much 
importance, first, because it is obviouSy desirable to have uniformity 
in the practice as to granting probate and letters of administration ; 
next, because the present testamentary and intestate procedure of 
the High Court is the same as that of the late Supreme Court, 
and is as barbarous, expensive and tedious as that which prevailed 
in matters and causes testamentary in England before the passing 
of the Court of Probate Act, 1857. But had the Indian Legislature 
power to effect tliis change? The writer submits that it had. Clause 
37 of the Charter for the High Court of Judicature of Bengal (it is the 
same fur the other two Htgn Courts) ordains that the High CourPs 
ftroceedingt in the exercise of its Intestate and Testamentary juris* 
diction shall be regulated by the rules relating to the granting of 
probates and letters of administration contained in the ** Letters Patent 
of Geo. HI, ** and by such further or other rules as are now in force 
the clause then ordains that in Matrimonial matters the proceedings 
shall be regulated by the rules of the Divorce Court; and that, 
save as hereinbefore in this clause otherwise provided, the proceedings 
in Civil suits shall be regulated by the Code of Civil Procedure, 
'‘^provided always theU the regulation of sucA proceedings respectively 
shall be subject to such laws and regulations as shall be hereq/Ur mads 
by the Oovemor Oeneral ta Council in relation to such proceedings 
respectively.'* It may be said that in this proviso the expression * such 
proceedings* means proceedings in Civil suits other than testamentary 
and matrimonial suits. But what then would be the meaning of the 
word * respectively* which ooeurs twice in the proviso f It must work 
somewhat, and be not idle and frivolous, contrary to the maxim uerba 
nhquid operari debsni : verba eumg/Teetu sunt aedpienda (per WiUet J. 
7%eUu$e!m v. HendUs kmn^ 7 H. L. Ca. 461). To the wnter it seems 
clearly to refer to each of the three spedea of proceedings m«i- 
tioDed in the Sectioii. If eo, the Indian Legudatore poesesses a power 
to regnlale the practiee of the High Court m granting probatea and 


tnct Judge’s Court m 
relation to probate and 
administration. 
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letters of •dmmiitnitkm. Then, im the LegislAture exm^ised thU 
power ? Section 264 teemi the onij part of the Act oppoaed to an 
answer in the affirmatiTe, for in that Section * District Judj^e' could 
hardlj applj to a High Court Judge sitting on the original side. But 
iiere womd applj the saving clause in Sec. S, * unless there be some- 
thing repugnant in the subject or context* And, on the whdle^ it is 
submtited that the Act changes the testamentary and intestate pro* 
c'edure of the High Courts. 

239. Until probate be granted of the Will of a 

Wheti and how Dia- deceased person, or an adminis- 
trict Judp is to inter- trator of liis estate be constituted, 
fere for toe protection District Judge within whose 

prope y. jurisdiction any part of the pro- 

perty of the deceased person is situate, is authorized 
and required to interfere for the protection of such 
property, at the instance of any person claiming to 
be interested therein, and in all other cases where 
the Judge considers that the property incurs any 
risk of loss or damage ; and for that purpose, if he 
shall see ht, to appoint an officer to take and keep 
possession of the property. 

Thif appcRrs tuggeated by the fourth Section of Act XIX of 18*41, 
(An Act for the protection of moveable and immoveable property 
against wrongful possession in cases of successions). As to the Judge’s 
authority in respect to an intestate’s moveable property when there are 
no claimants, see Ben. Keg. V of Section 7, and XV of IHOd, 

Section 6, Mad. Reg. Ill of 1802, Section 1(5, cl. 7, and Bomb. Keg, 
VIII of 1827, Section 10. ✓ 

This Section must be made to harmonize with Section v‘I0 infra. 

240. Probate of the Will or letters of adminis- 

_ , ... tration to the estate of’ a deceas- 

Trobate or atlnunis* ■, . lav 

tretion ra«y be granted ed person may he granted by 

by District Judge, the District Judge under the 

ccr^ it « .h.ii .p. 
had a fixed dwelling or Dear by a petition Verified as 

any property within hereinafter mentioned, of the 
the jurisaicUon. , . « 

person applying for the same, 
that the testator or intestate, as the case may be, 
at the time of bis decease, had a fixed place of abode, 
or any property, moveable or immoveable, within 
the jurisdiction of the Judge. 

241. When the application is made to the 
When application ia Judge of a District in which the 

aaade to toe Jn^ of a deceased had no fixed abode at 

SSl'Ld the time of bis death, it shaU be 

abode. ID the discretion of the Judge to 


Frobmte or atlminis* 
tntion may be granted 
by District Judge, 
when testator or in- 
testate at his death 
bad a fixed dwelling or 
any property within 
the jurisdiction. 


made to ibe Ju^ of a 
Diftrict in which the 
deceased bad no fixed 
abode. 
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refuse the application, if in his judgment it could be 
disposed of more justly or conveniently in another 
District, or where the application is for letters of 
administration, to grant them absolutely or limited 
to the property within his own jurisdiction. 

242. Probate or letters of administration shall 


Conclusirenw of *^® property 

probate or letters of and es(ate, moveable or im to ove- 
Bdministration. ^ deceased, throughout 

the Province in which the same is granted, and shall 
be conclusive as to the representative title against 
all debtors of the deceased, and all persons holding 
property which belongs to him, and shall afford 
full indemnity to all debtors paying their debts, and 
all persons delivering up such property to the person 
to whom such probate or letters of administration 
shall have been granted. 

243. The application for probate or letters i>f 

^ ^ administration, if made and 

fipplioatiofi for pro- veriued ID the manner herein* 
bate or adininiatraiion, after mentioned, shall be conclu- 
made and purpose of autho- 

rizing the grant of probate or 
administration, and no such grant shall be im- 
peached, by reason that the testator or intestate 
had no^ fixed place of abode, or no property within 
the District at the time of his death, unless 
by a proceeding to revoke the grant if obtained 
by a fraud upon the Court. 

244. Application for probate shall be made by 

a petition distinctly written in 
Petition for probate. English Or in the language in 

ordinary use in proceedings be- 
fore the Court in which the application is made, 
with the Will annexed, and stating the time of the 
testator’s death, that the writing annexed is his 
last Will and testament, that it was duly executed, 
and that the petitioner is the executor therein 
named ; and in addition to these particulars, when 
the application is to the District Judge, the 
petition shall further state that the deceascKl at the 
time of his death had his fixed place of abode, or 
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had some property, moveable or immoveable, 
situate within the jurisdiction of the Judge. 

As to the stamp on the petition, see the St'heilnle, where, it is 
submitted., the expression ‘ valne of tire estate’ must bo taken to 
mean — not value of the trfiole estate of the deoeasoil l>ul — value of 
the property within the jurisdiction of the I)i^t^ict Jud*/o likely to 
come to the petitioner’s hands. So in Kngland when* two probates 
are taken out, the one in the province ol C'anteibury »n resjwct of 
assets there, and the other in the province o< York in jvspeot ol 
assets there, the duty on each probate is only in resiK'ct of the 
amount in each province (Wins. K\or.*<. So Ivm> in Koi^lund 

assets situate abroad are never taken into aecount (Id .lur tilM) 
Desperate and doubttbl debts neetl not )»e iiu luded in the mnnint for 
which duty is paid. 

The amount of the stamp may be of jyreat imp<»i tunco, lor no 
instrument ||iot properly srani|»e<l can bo |,dyen in evidonofv Hence 
where an e.\ecntor or ndinim.strator brimys a suit in which it is 
necessary for him to prove hi> rcprc.'Hymfulivc character, it his cjise 
shews that he sues for a greater value than is t'ovt'rod by tlio stamp 
of his probate and letters of ailministration, be • annot reot>vcr (Ifimt 
V. 3 Taunt, 113). Xor will it make any (lillerence that lie 

is suing for a doubtful claim ( Wm.s. Kxurs. .'»43). 


245. Ill cases wherein the Will is writ ton in 

any lantxnage other tinin Kno;- 
In what cases tro ns- ]isli or than that ill orhilliirV 

• i \ J 

in proceed in^^s bolbre iho (.’ourt, 
there sliall lx* a translation 
thereof annexed to the petiriun hy a trun.'siator 
of the Court, it tlie languaj^e be otu- Ibr wliicli a 
translator is appointed ; or if thu Will Ixmii any 
other language, then by any person comptMcnt to 

^ translate tin*. Kann* in wbieli 

Verification of trans- , ^ . i u i 

lation made by any Case SUch tiamlatlon sluill bil 

person other than the verified by that [)<*rhOn in dio 

Court translator. following manner; — “1 (A 1>) 

do declare that I read and perfectly unJenstand 
the language and character of the original, ainl 
that the above is a true and accurate translation 
thereof/’ 


As to the fee for the translation, sceth** S< hcdub*. 

In England the atfidavit from a .subscribiiig wiine.’*« i*> rc^]uiI^‘d only 
when there is no attestation clause, or there is a clause wlucli doe^ not 
state a performance of all the prescribeil ccrt-aionicH. 

‘ When procurable.’ So in kngluiid the rule rcfjuirln^i: the witness’ 
i^&davit may be dispensed with if the witnesses, alter diligent inquiry, 
are not forthcoming (Wins. Exors. 297 ). 

Where it appears from the verificati ci of the witness (the alk'sta* 
tSon clatise being imperfect) that the Will was not projM'rly attested, 
the Court cannot decree administration t«v pass to the property of 

w 



( 162 ) 


deceased as dead inteetioU^ for there might be collusion. The Court 
simply rejects the TOiitton for probate, living the parties to take out 
administration as tney think fit. 


246. Applications for letters of administration 

Fotition for icttors shall he made hy petition dis* 
of administration. tiuctly written as . aforesaid, 

and stating the time and place of the deceased’s 
death, the family or other relatives of the de- 
ceased, and their respective residences, the right 
in wliich the petitioner claims, that the deceased 
left some property within the jurisdiction of 
the District Judge to whom the application is made, 
and tlie amount of assets which are likely to come 
to the petitioner’s hands. 

247. The petition for probate or letters of admi- 

„ . . . , . nistration shall in all cases be 

or letters of adminis- subscribeil by the petitioner 
tration to be signed and and his pleader, if any, and shall 

be verified by the petitioner in 
the following manner or to the like eflect : — 

** I {A B), the petitioner in the above petition, 
declare that what is stated therein is true to the 
best of my information and belief/’ 


As to the stamp on the petition, see the Schedule, and note on Sec- 
tion 244. In the case of a petition for administration the stamp should 
cover the value of the assota as it stood, not merely at the time of the 
death of the deceased, but also at the date of the grant of letters (Wm.s. 
Exors. 544). 

248. Where the application ia for probate, the 

Verincaiion ofpoti- petUioD shall also be Verified 
tion for probate, by by 8t least OUC of the wit* 

.I'''' to nesses to the Will (when pro- 

curable;, in the manner or to 
the eflfect following ; — 

“I {CD), one of the witnesses to the last 
Will and testament of the testator mentioned in 
the above petition, declare that I was present and 
saw tlie said testator afiBz his signature (or mark) 
thereto {as the case may be), (or that the said 
testator acknowledged the writing annexed to 
the above petition to be his last Will and testa- 
ment in my presence).” 
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249. If any petition or declaration which is 

, hereby required to be verified 
averment shall Contain any averment 
ordeclara- which the person making the 
verification knows or believes to 
be false, siicli person shall be subject to punish- 
ment according to the provisions of the law for 
the time being in force for the punishment of 
giving or rubricating false evidence. 

See the Intlian Penal Code, Section 193. 


I 

and rtMjuire fur- 
ther evidence, and is^ue 
citations to in.«i}>ect the 
[)roceeding8. 


250. In all cases it shall be lawful for the 

District Judge, if he shall think 
proper, to examine the petitioner 
in person, upon oath or solemn 
affirmation, and also to re- 
quire further evidence of the due 
execution of the Will, or the 
right of tl)3 petitioner to the letters of administra- 
tion, as tlie cast* may be, and to issue citations 
calling upon all persons claiming to have any 
interest in the estate of the deceased to come and 
see the proceedings befoie the grant of probate or 
Publication of cuu- letters of administration. Tlie 
tion. citation shall be fixed up in 

some conspicuous part of the Court-house, and also 
in the Office of the Collector of the District, and 
otherwise publislied or made known in such manner 
as the Judge issuing the same may direct. 


The Act contains n«» cxpr^*s8 power to examine persons at a diMtanoe 
under commisfdon. Hut k;^etioii 238, in c<jnjunction with S<5Ct ion 173 
of Act VIII of 1859, upjHjars to confer the necessary power. 

The citation must bear a stamp of one rupee : see toe Schedule. 

251. Caveats against the grant of probate or 

c»ve*t »( 5 .inst^nt administration may be lodged 
of probate or admini.- with the District J uHge ; and 

immediately on a caveat being 
entered with the District Judge, a copy thereof 
shall be giveQ to any other Judge to whom it 
may appear to the District Judge expedient to 
transmit the same. 
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Thiif* .any person having an interest may prevent a grant being 
i.Hsiied without notice to Liinfielf. There seems no limit to the time 
fhiring which n cavmi remains in force. In England it remains in 
force for si.v months only, but may be renewed from time to time. 

252. The caveat shall be to the following 

effect : — “ Let nothing be done 
in the matter of the estate of A 
, deceased, wlio died on the 
at without notice* to 

M 


Form of caveat. 

B, late of 
day of 
0 1) of 


“CD” appurcntlv rtnu lx- cjflici tin- p;u'ly having interest, (»r his 

pi’ii 'tor, iif(<»riicv or vakeel 

'Die en\(‘at must lauvr n fbin--ru|)e(‘ stamp 


2 r)'». No j)ro(‘of‘!ling shall !)<* taken on a petition 

A(t..,-,..,irvo( f*:'' or letters of admi- 

liiiM'.'.iiih'.' I ' 111- lustration after a (caveat against, 
II ai, Uia iMOiiaii grant thereof i»as been en 

until ullei’ noliet' to tiu' x i ‘.i i t i 

(.Hveatoi t(‘rt‘(l wiih tlicfindgo to whom 

tljo application has been made, 
until aftiM* stich noti(H' to the person by wliom 

the same has boon ('nt(‘re(l as the Court shall 
think rtais mal>l(‘. 

2 )1. hell it shall apjiear to the Judiie that 

( i I’iUlt oCpfobfite Im ])ri)haD* of a Will sliould be 
under seal oi the('ourt, ^^Taotcd, li(* will grant the Same 

luuh r the seal nl Ins Court in manner following : — 

dudoe oi the District of 

.. , , , hereby make known that on 

" the day of in 

tl'O year the hnt Will of late 

^ copy wlicivof is hereunto annexed, 
wa.s pn)vcd and registered befon^ me, and that 
administration of (he property and credits of the 
said deceased, and in any way concerning his Wilb 
was granted to the executor in 

the said Will named, he having undertaken to ad 
minister the same, and to make a true inventory 
of the said property and credits, and to exhibit the 
same at or before the expiration of a year next 

ensuing, and also to render a true account 
theieolV' 

The pR'batc mudt bear a i^tanip ui eight ^ll|K*v•^, Sec the Sclie<tulc 
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255. And wherever it shall appear to the Dis- 
trict Judge that letters of admi- 

Grant of letters of nistration tti the estate of a per- 
ftuinimstratjou to be , , i . 

under seal of Court. son deceased, With or wirbout 

a copy of the Will annexed, 
should be granted, he will griint tlie same under 
the seal of his Court in manner followinj? : — 

“ I, , Judge <»f tlie Di.striet, of 

, herehv make known 
Form of su. h gram. ,|,jjt „„the ‘ day 

of betters of administrafl^m (with or 

without the Will annexed, as iUr vase matf he) of 
the property and credits of , lale 

of , deeeased, were grani<Ml to , 

the father (or as the rase may hr) of tin* deceased, 
he havincr undertaken to administer the same, and 
to make a true inventory of the said property and 
credits, and to exhibit the same in this Ihnirt at 
or before the expiration of one y(‘ar ni'Kt ensuing, 
and also to render a true account thereof.” 


The lotU’rs must l)pur a stamp of' ol;jlit rupoo'j St*r tlx* Sclifiluli' 

A» to the luventury iii tlii'* uixl .Se< tioii s<*e Section 

•in infra. 


25G. Every person to whom any gr.int of admi- 
nistration shall h(* committed 

Adminiatration-boml. ,, j 

of the District Court to enure for the benefit 
of the Judge for the time being, with one or in()n.‘ 
surety or sureties, engaging for the due collection, 
getting in, and administering the estate of the 
deceased, whicli bond shall be in such form as the 
Judge shall from time to lime by any general or 
special order direct. 

This is, with slight verbal alteration, ‘20 & 21 Vic. r. 77, S<*c Ml. 
The bond must bear a »t4uup of eight rujtees and may be in the? follow- 
ing form : — 

We A. B. of ( -. I), of and G. F, of are l>ound 

unto O. H., K8<|., the Judge of the iJistriet Court of in the 

sum of Rupees \^dauhle the amount of the likely to 

come to the Adminitlratof $ havdM'^ to l>e paid to the waid G. H., or the 
Judge of the said Court for the tiiue being, for which payment we bind 
ourselves and each of us and any two of us and the heir?^, executors, 
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I of ui ind of each of us and of an/ two of us (a) 
and respective!/. Dated the day of 

186 . 

The engagement of this bond is such that if the abovenatned A. B , 
the person appointed by the abovenamed O. H., Esc].) under the Indian 
Succession Act, 1865, to be the administrator of the estate of I. K. late 
of deceased, who died on the day of 186 do 

make a true inventory of all the estate of the said deceased which has 
or shall come to his possession, power or knowledge, and do exhibit the 
same into the said Court on or Wore the day of JS 

[Me? /as/ day of the year next following the date of the grant], and the 
same estate and all other the estate of the said deceased at the time of 
his death which at any time after shall come into the possession or 
power of the said A. B., do administer according to law (that is to say) 
do pay the debts which he owed at his decease, and further do render 
a true at'-count of his said administration whenever by law required so 
to do, and all the residue of the said estate do pay unto such person 
or persons as shall be entitled thereto under the said Act ; and if it 
shall hereafter appear that any last Will was made by the said deceased 
and iho executor or executors or other persons therein named do ex- 
hibit the same into the same Court, if tne said A. B. being thereunto 
required do render and deliver the said letters of administration (ap- 
probation of such Will being first had and made) in the said Court : 
then this obligation to be void or else to remain in full force. 

A. B. 

(\ 1 ). 

E. F. 

Signed by the said A. B. C. D. and E. F. in the presence of 

The Administrator General, under faction 8 of Act VIII of 1855, 
is exempted from entering into any administration bond or giving other 
security on the grant of letters of administration to him in virtue of 
his office. 

The Act gives no power to the Court to dispense with the 
sureties. Otherwise in England {De la Farque^ 2 S. & T. 631). 

257. Tlie Court may, on application made by 

Assignment of»dmi. petition and on being satisfied 
nutrttion-band. that the engagement of any such 

bond has not been kept, and upon such terms as to 
security, or providing that the money received be 
paid into Court, or otherwise as the Court may 
think fit, assign the same to some person, his execu- 
tors or administrators, who shall thereupon be 
entitled to sue on the said bond in his own name as 
if the same had been originally given to him instead 
of to the Judge of the Court, and shall be entitled 
to recover thereon as trustee for all persons inter- 

to iuun« Ow txoeatorB or adminiotratora of the obligor* 

I pi 68), aiiA nariiM um domidlod in Britlih Indi*— u nil 

meveabw or admtai*- 


tomiiM 
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ested, the full amount recoverable in respect of any 
breach thereof. 


Thii is modelled in 20 & 21 Vic. c. 77, Sec. 8S, tee Koviif v. 
Ox/ey, 1 S. & T. 26, tnd for tnsftncee of easi^i^ bond, Bawdem 
3 8 . « T. 25 : Baker v. Brooke^ ibid. 32. In the I^bste Cotirt the 
practice it to move tor a rule nisi calling on the turetiet to thew cause 
wh^ one of the Regiatrart of the Court abould not be ordered to 
atiign the bond to a person named in such rule (Jouet^ 3 Sw. & T. 28). 
And here in the late Supreme Court the practice was for the Court to 
refuse to put the bond in suit till citations bad been issued to tbe 
sureties (l^unders^ Mori. 21 ; and see Burroughs v. i'hisholmy Raat's 
Notes, case 50, 2 Mori. Dig. 72). 


258, No probate of a Will shall be granted until 

after the expiration of seven clear 
days, and no letters of adminis- 
tration shall be granted until 
after the expiration of fourteen 
clear days from the day of the 
testator or intestate's (loath. 


Probate not to be 
granted until after 
seven days, and letters 
of administration until 
after fourteen days, 
from the testator's or 
intestate's death. 


The English rule (43 of 1862) provides that “ no probate or letters 
of administration with the Will annexed shall issue until after the lapse 
of seven days from the death of the deceased, unless under the <lireeti<m 
of the Judge or by order of two of the Kegistrars," i. e, the nrohute may 
not issue at an earlier date than the eighth day after the (loath of the 
testator, the day of bis death being included (Coote, Prob. 32). 


259. Every District Judge sljall file and preserve* 
Filing of original all Original Wills of which pro- 
bate or letters of administration 
witli the Will annexed may be 
granted by him among the re- 
cords of his Court, until some 


Wills <»f which probate 
or letters of a<lmini8- 
tration with Will an- 
nexed have been graut- 
edi . 


public registry for Wills is established ; and the 
Local Government shall make regulations for the 
preservation and inspection of the Wills so tiled as 
aforesai d. 


260. After any grant of probate or letters of ad- 

Grantee of probate ministration no other than tbe 
or letters of adminis- persoii to whom the Same shall 

irr S have beea granted .hall h.ve 

the nmeab«UUve been power to sue or proseciite any 

suit, or otherwise act as repre- 
sentative of the deceased, throughoot the Province 
ill which the same may have been granted, until such 
probate or letters of administration shall have been 
recalled or revoked. 
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2G1 In any case before the District Judge in 
PrcKjedurc in contcn- which there IS c oiitentionj the 
cases. proceedings shall take, as nearly 

as may be, the form of a regular suit, according to 
the provisions of the Code of ( ivil Procedure, in 
which the petitioner for probate or letters of admi* 
nistration, as the case may be, shall be the plaintiff, 
and the person who may have appeared as aforesaid 
to oppose the grant shall be the defendant. 

262. Where any probate is or letters of admini- 
« ^ , stration are revoked, all pay- 

or Rctministrator liefore tlients OOIWj ^(xC made to any 
probutforiftU'rp ofad- exoculor or administrator Under 

iinniBtration rovokod. . , . , . . 

such probate or administration 
before the revocation thor(*of shall, notwithstanding 
such revocation, be a legal discharge to the person 

Right of .url, rx.- tht' Siiuio ; and tlie execu- 

ruior or lulniiiiisf nitor tor or administrator who shall 
to recoup lumscli tor acted Under any such re- 

puynH'iith. , , , . 

Yoked [)roi)ato or admimsli aiion 
may retain and reinihurse himself in respect ofanv 
payments made by him, which tlm person to whom 
probate or lett(*rs of administration sliall be after- 
wards granted might have lawfully made. 


Sc) in Knpl>u\d in tlic cane of‘n rtndahle ernnt (^Wius, Kxors. /I'iO) ; and 
even in the case ot’ u vvul gnuU, as hetweiMi the ri<^htl’ul reprcaontative 
and a pers«(»n to whom tlio wrongful rxccutor or administrator has 
aliened the ert'eets ol the <leeea^ed, the net of alienation, tf done in the 
due course of admtiio^trafoni, kIoiU m»t be voi»t. 'I'hus when A made a 
Will Rpjiointin^ an e.\eeut<»r ami died, and (he .Tuvl}ro without taking 
notice of the Will granted a^lmini^trHtion to H heihre the exceutor 
proved the Will, and 11 ttnld part of the property to di.Kcharge funeral 
expenses and deht.s it was hehl that the sul)se(|ucntly granteil probate 
BUjwrseded the admini»trati(»n ah tndto, but that the sale was neverthe- 
less indefeasible v. Fox, Tlowd. 27(1, 2S2, 2S3 cited Wm.s* 

Exora. h'20). 


263. Every order made by a District Judge by 

Appe«U from ortfer. ‘ powers hereby con- 

made by Dwtrict Judge forred Upon him, shall be subject 

under poweni confer- appeal to ilte High Court un- 
red by tbi* Act. j li i x • j 

dor the rules contained in the 

Code of Civil Procedure applicable to appeals. 

264. The High Court shall have concurrent 
Coacun^nt juriadic* jurisdiction with the District 

tioii of High Couirt. Judge ill the exercise of all 

powers hereby conferred upon the District J iidge. 
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PART XXXIL 

Of Executors of their own Wrong. 

265. A person who infertnodJles with the estate 

Kx^ecutor of his own of the dcccivsed. Or does any 

other act which belongs to the 
office of executor, W’hiie there is no i i</htful execu- 
tor or administrator in existence, thereby’ imikes him- 
self an executor of his own wron^. 

“’While tltore U no nj^htful executor or mhniuistrfitor in cxietence” 
see Mahd lluni Uijf; v. K. I. CV., 1 'I'avl. it li. ‘Ji)0. 

Ercepfions. First. — Intermeddling with the goods 
of the deceased for the purpose of preserving them 
or providing for his funeral or for the immediate 
necessities of his family or property, docs not make 
an executor of his own wrone*. 

Second. — Dealing in the ordinary course of 
business with goods of the deceased received from 
another, does not make an executor of his own 
wrong. 

lHufitrotiolis, 

(n) A uses or gl^’es away or sells some of the goo<ls of the 
<Ieceii,sed, or tak(‘s tlicm to satisfy his owrj debt or lt‘gacy, or 
recoivt-s payment of the* debts of tlie deceased. lie is an 
executor of bis own wrong. 

U'mx. Exui's, 226. 

(d) A baving been appointed agent by the deceased in 
)iis lifetime to colifct bis debts and sc'll Ids goods, continuea 
to do so after he has becoiiH; aware td his death, lie is an 
executor of his own wroug in res]>ect of acts done afte- he 
Las become aware of the death of the deceased. 

Padget V, Prietl^ 2 1 , U. 1*7. • 

(c) A sues as e.xecutor of tlie deceased, not being such. 
He is an executor of his own wrong. 

Other Illustrations are — 

(d) A 18 Mued, ttud he, not lx?ing exectitor the ilercased, pJeadu in 
that character. A is an executor ot his own wron;; (Wni8. Exoni 2St7). 

(<*) '1 he deceased in hi« litetinie inakei)i a deed (>f gift of all hU pro- 

perty to U in frau<l of hia creditors. B afU*r the de<’caxed*i» death 
diFpoaeK of part of tlie property, tie is ttn executor of hia own wrung 
(VVms. Exors. 22S). 

As to the hrat Exception, a stranger may safclr loc k up the goods for 
preservation, direct the funeral in a manner suitable to the estate which 
is left, and defray tlic expeoaea of such funeral out of (be deceaaed’s 
effects, make an inventory of his property, feed his cattle, repair hia 
house, or provide necessaries for his children (Wms. Exors. 2211, 

As to the second Exception, it is clear that if A takes the goods 
of the deceased and sens or gives Uiem to B, this shall charge 
A as executor of bis own wrong, but (in the absence of collusion) 
not B (W'lus. Exors. 281). Thus whe^ a lessee died intestate 



( 170 ) 


during the term and his widow entered without taking possession, and 
paid rent, and afterwards her son-in-law took the premises with her 
concurrence and the landlord’s assent, and paid rent, and continued to 
occujiy during the remainder of the term, it was held that he had not 
made biiuselfcxecutor of his own wrong {Pauli v. Simpson^ 9 Q. B. 365). 

8o a man who posHcssea himself of the elfects of the deceased under 
the authority of, and as agent for, the rightful executor, cannot be 
clmrged as executor of his own wrong : otherwise if he continue to act 
after the death of his principal (Wms. Exors. 231, 232). 

An executor of his own wrong bus all the liabilities though none of 
the privileges that belong to the character of executor : and he is liable 
to be sued not only by the rightful executor or administrator, but by a 
<Teditor or legatee of the deceased. See Peardmore v. Gregory^ 11 
Jur. N. S. 3G3. 

2G6. When a person basso acted as to become 

an executor of his own wrong, 

Embibty of anexecu- -g aiiswerable to the right- 

tul executor or administrator or 
to any creditor or legatee of the deceased, to the 
extent of the assets tvhich may have come to his 
hands, after deducting payments made to the right- 
ful executor or administrator, and payments made 
in a due course of administration. 

Wms. Exors. 234, 237. 

W’ljcn an executor of his own wrong pleads that he has fiilly admi- 
nister'd, ho I'unnot give in evidence a retainer tor his own debt ; 
for otherwise the c.vccutors of the deccase<l wuuhl be running a race 
to take possession at' liis gocnls without taking administration to him. 

Tho agent of an execiUor ol'liis own wrong, who has, by collecting 
the assets, made himself also liable as executor of his own wrong, can- 
not discharge hiniHelt by shewing that he has duly accounted for his 
receipts to his principal : for the rule, that the receijit of the agent i» 
the receipt of the principal, doe.s not apply to the case of a wrong-doer 
{Shurland v. AlUdon, 5 ilure, 4(i9). 


TAUT XXXIII. 

Of ilic Powers of an Executor or Administrator. 
2G7. An executor or administrator lias the same 

In of cause, fespect of all 

of action surviving the CailSCS of actiou that SUrVlVC the 
deceased, and rents due deceased, Bud to dis train for all 

at tho tune of lus death. x j ^ i j.- i? 

rents due to him at the time of 
his death, as the deceased had when living. 

An Extfvntor may diatrain before probate {Whitehead v, Taylor, 10 


26S. All demands whatsoever and all rights 
Domrad. .nd right. ^0 prosecute OF defend any 


of action in favour of or 
a^'mst deceaaed, sur- 
vive to and against his 
executor or adminis- 
Imtor. 


action or special proceeding, 
existing in favour of or against 
a person at the time of hts de- 
cease, survive to and against hk 
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executors or ndministrators ; except causes of 
action for defacnation, assault as defined in the 
Indian Penal Code, or other personal injuries not 
causing the death of the party ; and except also 
cases where, after the death of the party, the 
relief sought could not be enjoyed, or granting it 
would be nugatory. 


Illustrationa, 


(a) A collision takes place on a railway iti consequence 
of some neglect or default of tho otticluU, and a passenger is 
severely hurt, but not so as to cause (l(‘ath. He attexwards 
dies without having brought any action. The cause of 
action does not survive. 

(h) A sues for di\orce. A dien. Tho cause of action 
does not survive to his representative. 


This is nearly the English law as to personal injuries. Itut tlio 
Indian Act goes furllier. I5y Englisli law actions founded on what nro 
technically called wrongs to fhe f'reehohJ do not survive excej)t in the 
ca.ses nietitioned in a & 4 Wni IV^ c. 4‘i, .s. *2 ••Act XII of' iH5«3, see 
W’^ms. Exors. 707. Eut it is clear that this stn tioii extends to sucli 
injuries, and that an executor or administrator may, for cxanij>lc‘, bring 
a suit for diverting a watercourse, obstructing lights or cutUng down 
trees in the life-tiiue of his te.stator or inte.state. 

“ Personal injurl(‘s not exusing the <h*iitl» of’ the party” : — If they do 
cause his death, where the ilec«’iuse<l could have maintained the action, 
if alive, a suit for cljuniige.s maybe brought under Act No. XIII of 
185.^ (“ An Act U> provide coinfiensaiioii to families f<ir loss 
occasioned by the dealli ot a person <'Husi*d by actionable wrong).’* 
This Act is the English Statute If & lu Vie. cajn U3 (Lonl Canin* 
bell’s Act), with tlie additional provision that iu any »<uch puit “ tuo 
executor, administrator or rcpn.sveniative of the (h*cca^ed may insert a 
claim for, and recover any pccuni.irv loss to the ( “itatc of the decea'u’fl 
caused by such wrongful act, iugh*ct or def.mi; whieli sum, when 
r(H*overed, shall be dfruc *! part of the assets of the deceased.” See 
Acta Xll and XllI ol jii the Appendix, 


2G9. An executor or administrator has power 
, .to diooose of the property of 

Power of exicutor ,* ^ ^ in 

aamiiiUtrator to the deceased, either wholly or 
dispose of deceaseds jn part, ill Buch manner as ho 

property. think fit. 


or 


So in England as to personalty (’tVmi. Exors, 838). The property 
«o diaposed of cannot be followed by crediUirs or legateea into 
the bands of the alienee. I'he princiftlc b that the executor or 
admin istrator, in many instances, must sell in order to ptirfonu bis 
duty in paying debts, etc. ; and no one would deal with an executor 
or ^minUtrator if liable afterwards to be called to an account ( WhuU 
▼. Bootk^ 4 T. E. 625 per Lord ‘ ' 
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Illustrations. 

(a) The deceased has made a specific bequest of part 
of his property. The executor, not having assented to 
the bequest, sells the subject of it. The sale is valid. 

Fn/er v. Ward, 32 L. J. Ch. 433 : the purchaser should get the 
specific legatee to concur in the assignment, lest the executor should 
have assented to the bequest (Sugd. V. & P.) see Section 293, zn/ra. 

(b) The executor, in the exercise of his discretion, mort- 
gages a part of tho immoveable estate of the deceased. 
The mortgage is valid. 

The mortgage may he by actual assignment or deposit, and it may 

S roperly give the moi tgiigee a power of sale (Wms. Exors. 840). 

o the executor may plcdire part of the assets, and the pledgee may 
Bell the things ph‘dged il'thcy are not redeemed within the proper time 
V. IH Beav. 2H, 29). 

Of course when there is collusioti between the purchaser or mort- 
gagee nnd the personal representative, e. p. to obtain the testator’s 
ffU'ectH at a nominal pi ice, or to get payment of a security fm* the re- 
presentattv(*’8 <»wn deht, tho fraud vitiates tlm transaction, and the 
tttl(‘mpt to transfer the i)roperty is incllbctual (Wms. Exors. 841, 
843). 

When a power of sale is given to executors they cannot sell by 
attorney : non pofcsf di;l(‘i*arc, Sugd. Pow. Slii ed. 174. 

270. If an executor or administrator pur- 

rnn-imsobyoxocutor cliases, either directly or indi- 
or mimiiiistnitor of de- r(‘ctly, any part of the pntperry 
cctised H property. deceased, the sale is 

voidable at the instance of any other person 
interested in the property sold. 

The executor is considered a trustee for the person.s interested in 
the estate, and shall nf'eounl for the ulJiiost extent of advantage ma<le 
by him of the subject so purchased. And if executors sell to a trus- 
tee for themselves or to one of themselves the tran8a<‘tion cannot stand 
if it he not for the benefit of the ccatuis que trusd (sec Sugd. Tow. 8th 
cd. 12(1). 

271. AVhen there are several executors or admi- 

of .ovoral “istrutors, the powers of all may, 
executors or adminis- in the absenc6 of any direction 
tmjors, cxerciscablc by the Contrary, be exercised by 

any one of them who has proved 
the Will or taken out administration. 

Illustrations, 

(a) One of several executors has power to release a debt 
due to the deceased. 

Jacomh T. Harwood, 2 Vet. Sen. 267. So one executor hns power 
to iettle Ml Accoant with a perton AccounUhlo to the estate r. 

" 27 Baat. 446 : But see Stott v. Lord^ 8 Jur. N. S. 
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One has power to surrender a lease. 

(c) One has power to sell the property of the deceased, 
moveable or immoveable. 

But H is desirable to get all the exeeutors to concur in order to 
guard against the possible event of a sale having been made bjr any 
other executor. 


(d) One has power to assent to ^ legacy. 

Wms. Exors. 853. Even to his own legacy. 

(e) One has power to endorse a promissory note pay- 
able to the deceased. 

(/) The Will appoints A, B, C and D to 1 le execMitors, 
and directs that two of them sliall be a (|uoruin. JNo act 
can be done by a single executor. 

Illustration (y*), which, like all the other Illustration.*! in this Act, 
is to be regarded as not uici-ely an c.xainitle of the law in (»peration, 
but the law itself, shewing hy exjunplc what it is, will inconveniently 
restrain the power of executors in dealing with the assets. For no 
one will now be safe in dealing with a single excinitor unless lie sees the 
prohate and ascertains either that no other executors were appointed 
oy the testator, or that the Will contains no such direction us that 
mentioned in the Illustration. In Knglaticl it lias long been felt 
that no ditliculty should he thrown in tlie wnv of the dealing 
by executors with the pi*operty of tlieir testutoi's • a pundiaser 
from an executor is there loie not hound to eiMpiire wliether the other 
executors concur, the theory heing that co-exeeutois, however iimne- 
rous, are regards! as an individual person. Jhit though one of sevt'ral 
executors may dispose <i(* the as.*<ets so ns to bind tin* others, one of 
sevei'al exeeutors is not the agent of kke others so as to hind them hy 
Lis several contracts (^Turner v. llardey^ 9 M. h W. 770, 773). 


272. Upon 

Survival of powers on 
death of one of seve- 
ral executors or ad- 
ministrators. 


the death of one or more of 
several executors or administra- 
tors, all the powers of the office 
become vested in the survivors 
or survivor. 


Flandern v. Clarke, 3 Atk. 509 : Hudson v. Hudson, Ca. t. Talbot, 
127 : W^ms. Exors. 

273. The administrator of effects umidminis* 

Power, of admin,.- fospect to SUcll 

tratorof effects unad- effects, the Slime powers as the 
ministered. Original exccutor or administra- 

tor. 

CtUherwood r. Chabaud, 1 B. & C. 154, per Bay Icy J. Wroi. Exora. 
865. 

274. Aq administrator during minority has all 

Power* of adminia- the powers of au ordinary admi- 
trator during minority, nistrator. 


Wmi. Exora. 426. But by the law of England it is aaid that he 
cinaoi do anything to the prejudice of tha iniant, and therclbrc hi& 
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cannot sell the goods of the deceased any further tlian they are neces- 
8ary for the payment of debts, nor can he otherwise sell a term for 
years duriim the minorit}r (Ibid. 427, 428 and see 2 Strange No. 
Ca. 158). The Indian Legislature appears to have done away with this 
limitation of the administrator's power. 


275, When probate or letters of administration 

Power, of married ^6611 granted to a married 

executrix or adminis- wonifitn, she has all the powers 

of an ordinary executor or admi- 
nistrator. 


This would seem by implication to deprive the husband of the pri- 
vilege which he has hitherto enjoyetl of administering in his wife's 
right. This privilege was given him for his own safety, lest she should 
misapply the funds, in which case he would, as the law has hitherto 
8to<»d, be liable. She may now release a debt, asFont to a legacy, or 
make a gift or grant without her husband's concurrence — of all which 
acts she is incajiable by the law of England (Wms. Exors. 867, 
868). It would undtir these circumstances be harsh to hold the husband 
liable for her acts as executrix or administratrix, and it is probable 
that such liability no longer exists, although it is to be regretted that 
the Legislature has left the point to inference. See further infra, at 
See. 328. 


PART XXXIV. 

0/' i/ie Duties of an Executor or Administrator. 

276. It is the duty of an executor to perform 

As to deceased’s fu- the funeral of the deceast d in a 

manner suitable to his condition, 
if be has left property sufficient for t!ie purpose. 

The executor is entitled to be allowetl reasonable expenses, accord- 
ing to the U’Stator’s condition in life ; and if he exceeds those, he 
is to take the chance of the estate turning out insolvent. No precise 
sum can be fixed to govern extH?utors in all cases. It must obviously 
vary in every instance, not only with the station in life of each parti- 
cular testator, but also with the price of the reijuisite articles at the 
particular place, Edmirdi v, Edwards, 2 C'r. k M. 612: and see 
MuUick V. Mullick, 1 Knapp, 245, as to the expenses of the funeral 
obsequies of a Hindu testator. 

277. An executor or administrator shall, ivithin 

Inventor; nnd nc- six months from tlie grant of 

count. probate or letters of administra- 

tion, exhibit in the Court by which the same may 
have been granted an inventory oontaining a full 
and true estimate of all the property in possession, 
and all the credits, and also all the debts owing by 
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any person or persons to which the executor or ad* 
ministrator is entitled in that character, and shall 
in like manner, within one ye&r from the date afore* 
said, exhibit an account of the estate, showing the 
assets that may have come to his hands, ana the ' 
manner in which they have been applied or disposed 
of. 


The inventory must lioar a «tftmp of one rupee. tlie St'luMliiIe. 

An luliniuihtrator durante miuontate may he etnupi lletl to pve in Ait 
inv(‘nU»ry th(»tt^U his atlminUiration has expiretl {^Taylur w Sewtjou^ 
1 Ca. t. Ijee, 15). 

As to the form of the Inventory, it seems unneoessary to diHtin^uish, 
as Irt ilone in Knol.onl, between ^ochI debts anti llmae wliielt ait» doubt- 
ful or desperate (W’ms. Kxors. HHd). It in tmough if the api»rai8e- 
ment he made by any honest, persoiLs, and there seems no need of its 
beiuii specially \erl(ied. 

The lnvent(n‘\ contemplated by this Section npp<*arH to include not 
only all the deceased die<l possessed (jf within the jurisdiction, but also 
the sub«c(iuent profits of bis business, and the rents of his leaseholds. 
Troperty out of ilie jurisdiction should certainly not be included. 


278. The executor or administrator shall collect, 

Dutfof exooutoror reasonable diligence, the 

administrator aMo pro- property oi llic ilceeasud and the 
prty of, and debts ow- that Were due to him at 


jng to, the deceased. 


the time of his death. 


There is no fixed perifnl for reoli.sin^ assets, whieh varies with the 
jiropeiTy and circumsUinees \. Kmpmui, *22 Heay. IKI). 

IlluHtration h to S c. .*128 infra, shows that if by unduly delny- 
injf to hrin;^ a suit the executor or adminihtrator emtldes a 
debtor of the deceiised to avail himself of the Act of limitations, 
the executor or administrator will be personally liable (Wins. 
K.vors. h89, wheie creditor is put for ‘ <lebtor’). The ililliculty of 
coileciinjr arrears of rent is no excuse for not eollectinpf them, without 
home evideni’e that in fiwl they would not have been reco\cred ^/n re, 
Alexander^ l.‘J Ir. Clian. Hop. 1117). An executor is chargeable with 
interest on arrcais ot rent unreceivcd [Tebb$ v. Carpenter^ 1 Madd. 
293). 

An executor cannot carry on a trade except to wind up, hut may 
and even should complete some contracts {Collinxon v. Luder^ 7 D. AI. 
G. 634, S. C. 20 Beav. 355-6: and see Lt^ouchere v. Tapper^ 5 W. K. 
797). 

279, Funeral expenses to a reasonable amount, 
to be iwki according to the degree and qua- 
all debts. Jit j of the deceased, and death- 

bed charges, including fees for medical attendance, 
and board and lodging for one month previous to 
his death, are to be paid before all debts. 



As to the funeral expenses see Section 276 : Wms. Exors 871, 890- 

The provision as to board and lodging for one month previous to 
the death of the deceased wad introduced in consequence of a si^^s- 
tion made in an able memorandum on the Bill, for which the Select 
Committee were indebted to the present Administrator General of 
Bengal. It is obvious, as Mr. Hogg remarks, that this provision will 
tend to ensure a comfortable abode for the sick. 

The Administrator General is bound by 26 & 27 Vic. c. 57 (the 
Regimental Debts Act) s. 21 to administer Military estates in accord- 
ance with the provisions of Section 4 of that Statute, as to preferen- 
tial charges. Section 4 enacts that Where an Officer or Soldier dies 
on service, the following classes of expenses and debts incurred and 
owing by him, or on his account, shall, for the purposes of this Act, be 
considered preferential charges on bis personal property, and be pay- 
able thereout in preference to all other debts and liabilities, and, as 
among themselves, in the following order: — 

(1.) Expenses of last illness and funeral. 

(2.) Military debts, namely, sums due in respect of— Quarters ; 
Mess, Band and oilier Regimental accounts: Military clothing, ap- 
jioiutments, and equipments, not exceeding a sum equal to six montns 
iiay of the deceased, and having become due within 18 months before 
bis death; in(*luding sums due to any Agent or to any Paymaster, 
(iuartermaster or other Officer, on any such account, or on account of 
anv advance made for any such purpose. 

To which shall be added, where the death occurs out of the United 
Kingdom, 

(d.) Servants’ wages, not exceeding two months’ wages to each 
servant. 

(4.) IIouseh(»ld expenses incurred within a month before the death 
or adcr tin lust issue of pay to the deceased, whichever is the shorter 
period.” 

280. The expenses of obtaining probate or let- 

Kxpense, to be paki ters of administration, including 
next after sueb ex- the costs incurred for or in res- 
1'®“'"^®- pect of any judicial proceedings 

that may be necessary for administering the estate, 
are to be paid next after the funeral expenses and 
deatli-bed charges. 

These costs arc a first chnrge on the estate : see Wms. Exors, 891, 
and Otises there cited, to wdiich add Sanderson v. Stoddai% 9 Jur. 
N. S. 1216, where, though the executors hu«l voluntarily confessed 
judgments and thus demuied themselves of the assets, they were held 
entitled to be paid in priority. 

Where the Will provides for pajrment of “ testamentary expenses” 
out of a specific bequa^t, this provision does not include the costs of a 
suit occasioned by the Will, for the words testamentary ex[>ense8” 
ore confined to (he usual charges of the probate, &c., and such costa 
must therefore be paid out of the residuary estate fWms. Exors. 891). 

As the Act contains no rules for the guidance or the Court in giving 
coats, the following passage from a recent judgment of Sir J. P. Wilde 
may be usefully quoted First, if the cause of litigation take its 
ori^D in the fault of the testator or those interested in the residue, 



( 177 ) 


t)ie OMtt maj properijr be paid out of the eitate ; MCoiid)r« if Ibm 
be suffieietttand reatonabie ground, looktog to the knowledge and 
meant d knowMge of the opposing party, to quetUon either the 
execution of the \^ll or the ca^city of the testator, or to put forward 
a charge of undue induence or fVatKi, the losing party may properly be 
reliev^ from the costs of his successful opponenr (MUchill v. Chrd^ 
S 8w. & T, 278). 

Here and in Section 320 the Inunera of this Act appear to aasume the 
existence of administration osuits in India It is true that the nijth 
Court in its orisrinal jurisdiction has contmueil to entertain such amta 
in analogy to the practice of the late Supreme Court, But there ia 
no allusion to this kind of suit in the Civil Procedure Code. 

In an administration-suit no costs can be given out of the estate, 
except for those proceedings that are in their origin properly ilirectecl 
for the benefit of the estate, or which have in their result conduced to 
that benefit {Bartlett v. Wood^ 9 W. R. 817), 


281. Wasfes due for services rendered to the 

o 


W ages for certain 
services to be next paid, 
and theu the other 
debts. 


deceased within titree months 
next preceding bis deatli by any 
labourer, artizan, or domestic 
servant are next to be paid, and 


then the other debts of the deceased. 


Wms. Exors. 923 : 26 & 27 Vic. c. 57, s. 4. 

“ Domestic servant.” In O^le v. Morgan^ J D. M. G. 359, where the 
words were ‘servant in the te8taf<»r s domestic establishment’, L. C. 
Truro seemed to think a domestic servant was an in-door scrr.int, i. e, 
one living in the house and dieted by hi.s muMter, and held that the 
words above cited did not apply to a head gardener living out of the 
house on board wages. Of course the ‘domestic se|vanl' must have biH*n 
the servant of the deceased, and not, f. g. a coachman supplied by a 
job-master (Chilcot v. Bromley^ 12 Ve.s. 111). 

The executor or administrator must be careful to oliserve the nilea 
of priority laid down in this and Sections 279, 280. For if, having 
notice of the existence of superior debts, he pay debts of a lower 
degree first, he must, on a defieicncy ol' as.Hets, answer tlmse of a higher 
out of his own estate ^Wms. Exors. 891). If, for example, he exhaust 
the assets in discharging the amount of a promissory note given by 
the deceased, he will have to pay out of bis own jiocket the funeral 
and teftaiuentary exiienses and the wages mentioned in SiM'tion 280. 
And the testator cannot disappoint the rules of law as to the prece- 
dence of debts by directing Ida executor to make an e<{ual distribution 
of the assets among all his creditors {Turner v. Cor, 8 Moo. P. C. 
238). But an executor may volurtarily pay a debt of an inferior 
nature before one of a superior, ol whek he hax no notice (VV^ms. 
Exors. 926), and a precipitate payment may b<* good, if ma<le without 
the fraud of which such precipitancy is rebutliible evidence (Nomtii v. 
Jefftreon^ 11 W. R. 84, reversing the deoisiou of Stuart V. U. 
im. 638 ). 

282. Save aa aforesaid, no croditor ia to have a 

P.Te M .for«.aid. M 0^" pnority over another, by 

riebutobeiMid equaUj reaB'<n that his debt is secured 
sadnuabir. 5 y instrument under seal, or 
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on any other account, But the executor or admi- 
nistrator shall pay all such debts as he knows 
of, including his own, eqoall}' and rateably, as far 
as the assets of the deceased will extend. 

An executor may pay a debt justly due to another person although 
barred by tiic* Act of limitation in the tcbtator’s lifetime, and he may 
retain a debt due to himself, ultluugh so barred (^StahUchmidt v. Lett^ 1 
Srn. & G. 415 : Hill v. Walker^ 4 K. & J. 166). 

llespcctirig jmymeiits and retainers by an executor the CJommis- 
sioners observe We do not propose to extend to India the rule 
which enables an executor to pay any creditor (whether himself or 
another person) in preference to another creditor of equal degree 
(Wins, Kxors. 930, 936). We have provided that funeral and death- 
bed expenses and charges of probate, and administration are to be first 
paid, then wages due to any labourer, artizan or domestic servant em- 
ployed by the deceased ; and tliat in respoet of no other debt shall a 
creditor be entitled to a [reference, either by reason of its being 
secured by deed under seal or on any other account.” 

283. If tlie domicile of the deceased was not in 
Apjdic'ntion of move- British India, the application of 
»bie properly to pay- jjjg niovcable property to the 

the deceased’s domicile payment of liis dcbts is to be 
WHS not in Hritish India. retaliated by the law of the 

country in which lie was domiciled. 

Illustration, 

9 

A dies, having his domicile in a country where instru- 
ments under seal have priority over instruments not under 
seal, leaving moveable property to the value of 10,000 
lupces, immoveable property to the value of 6,000 rupees, 
debts on iiistrumeuU under seal to the amount of 10,000 
rupees, and debts on instruments not under seal to the 
same amount. The debts on the instruments under seal 
are to he paid in full out of the moveable estate, and the 
proceeds of the immoveable estate are to be applied as far 
as they will extend towards the discharge of the debts not 
under seal. Accordingly, one-half of the amount of the 
debts not under seal is to be paid out of the proceeds of 
the immoveable estate. 

This is in accordance with the rule laid down by Romilly M. R. mi 
Wilson y. Lady Dunaany^ 18 Beav. 293. Cases under this Section 
will ffenerally arise when the deceased dying in India is domiciled in 
England. It is Uierefore desirable to state the rules of priority esta- 
blished hr English law. 

1st , — The s^icitor*s cbar^’ng-lien. 

Sad. — Debts due to the Crowu by record or specialty (t. t. matrix 
meats ohder seal.) 
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3rirf. — Debts to which particular statutes give priority (Wms. Exors. 
895, 898), such as money due to a parish by the overseers of the poor, 
or by the officers of a friendly society to the society, and debts due by 
an officer to his regiment. 

4th , — Debts of Record (Judgments, Def^rees, Recogniranct's). 

5rt. — Debts due to the Crown by simide contract (Parker, Rep. 

101 ). 

6M.--Debts by specialty (instrument under seal) and debts for rent, 
(except for land out of England, IWent v. fri>e/*o«, 4 D. M. C. 546); 
but not voluntary bonds or covenants (htarkweil v. Mntkwtlt^ 10 
Jur. K. S. 816), nor bonds ex turjn enusd, nor contingent debts by 
specialty. 

7th . — Debts by simple contract. 

8M— Voluntary bonds and voluntary promissory notes {Dawton v. 
KeartoMy *2 Jur. N. S. 113). 

284. No creditor who has received payment of 

Creditor p.id in part » 

under Section 2H3 the last preceding Section sliall 

to bring .ucl. payment be entitled to shuie in the pro- 
into account bclure i r j i * \ \ a 

sharing in proceeds of C6C(is ot tllC iniinoVC‘Ul)lo Ost'itO 

immoveable property. of the deceased uiile.ss he brinji^a 

such payment into accuuut for the benetit of tho 
other creditors. 


Illustration, 

A dies, having his domicile iu a country where instru- 
ments under seal huve [triority over instnnnent.s not under 
Beal, leaving moveable properly to the value of 5,000 ru- 
pees, and immoveable ]>roperty to the value of I0,()0() 
rupees, debts on instruments under seal to the amount of 
10,000 rupees, aud debts on instruments not undrr seal tt> 
the same amount The creditors liolding instj aments un- 
der seal receive half of their debts out of the procee<is of 
the moveable estate. The pruceed.s of the iiiimoveablo 
estate are W be applied in payment of the debts on instru- 
ments not under seal until one-half of such debts has been 
discharged. This will leave 5,000 rupees, which are to bo 
distributed rateably amongst all the creditors without dis- 
tinction in proportion to the amount which may remain due 
to them. 

In the esse put, the specialty creditors, instead of resorting to the 
immoveable property, winch, in England, they alone could reach (l>efurc 
the passing of Stai. 3 & 4 W. IV. c. 104), proceed against tlie move- 
able nroperty to the exclusion of the airiiple contract creditors, who bad 
no other fund, and the Court **mar#haiiA the assets,'* as it la called, by 
pemittin^ the ainiplo contract creditors to stand in the plade of if>eci* 
alty creditors against the immoveable property so far at the latter 
have exhausted the moveabk (Wms. Exors. 1549). 
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Debt* to be paid 285. Debts of every descrip- 
legaciei. (.Jon muet be paid before any 

legacy. 

As fhe whole estate is liable, in the bands of the executor or admi- 
nistrator, to the pajinent of ibe testator s debts, the executor or admi- 
nistrator must take care to discharge them before the payment of any 
legacy. There is no distinction in this respect, in tavour of specific 
legacies (Wins. Exors. 1207) ; and even voluntary bonds must be pud 
in preference to legacies (Wms. Exors. 914). 


286. If the estate of the deceased is subject to 

Kxccutor or admin- ^ny contingent liabilities, an ex- 
wtrator not bound to ecutor or administrator is not 


pay iciiatiea without bound to pay any legacy without 

I II Vivalilli T • * A M 

a suiDcient indemnity to meet 
the liabilities whenever they may become due. 


Otherwise, if the contingent covenants, &c., should afterwards be 
broken, the executor would be liable to answer the damages out of his 
own pocket., without any fault in him (see Wms. Exors. 1211, and 
cases there cited ; to which add Brewer v. Pocock^ 23 Beav. 310 : 
Waller v. Barrett^ 24 Beav. 413, where the principles on which the 
Court acts in indemnifying executors against the outstanding leasehold 
covenants of their testators are clearly stated by the Master oi the Rolls). 


287. If the assets, after payment of debts, neces- 
Aiiatement ofgener- sury expenses and specific lega- 
■I kgimra. qoj sutficieiit to pay all 

tlie general legacies in full, the latter shall abate or 
be diminished in equal proportions, and the executor 
has no right to pay one legatee in preference to 


Executor not to pay 
one legatee in pre- 
ference to another. 

he is a trustee. 


another, nor to retain any money 
on account of a legacy to him- 
self or to any person fbr whom 


Wms. Exors. 1223, 1224. 

This will probably be understood as referring only to legatees who 
are all volunteers. For if there be any valuable consideration for the 
testamentary gift, as where a general legacy is given in consideration 
of a debt owing to the legatee by the testator at the death of the latter, 
or of the reliutmishmeiit of any right or interest existing at the testa- 
tors death, such legacy is entitled to a preference 
other general legacies, which are mere bounties 
1229, 1230). 

General legacies given to volunteers are not exempted from abate- 
ment on the ground of their being applied to any particular object or 
purpose. Thus legacies of a certain sum each to executors for their 
earn and trouble, or of sums of money for mourning rings, or to 
servants or to the testator's wife or child, are not to be preferred to 
other general legacies (Wms« Exors. 1231). 


of payment over the 
(Wms. Exors. 1228, 
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bectioQ 291 fhewf that for the purpose of abatemeut life-intmata 
aud annuities are to be treated as general legacies. 

Prima facie the testator must be presumed to have intended that 
all his legatees should be paid in equal proportions : he may give a 
preference (Lewin v. Lewin^ 2 Ves. Sen. 4I5)» but the onus is on those 
who contend for a priority to shew that he intended to give a pre- 
ference to a particular legatee (Brown v. Brown^ 1 Keen 275, 277) : 
and the proof of this must be clear and conclusive (M tiler v. Huddle- 
etoncy 3 Mac. & G. 623 per Lord Truro). A directi(»n in the first place 
to pay what may be due on the testator's covenant to D, then to set 
apart what may be sufficient to nay certain annuities given by the Will, 
and in the next place, after making such investinents, to pay the le- 
gacies given by the Will is not sutlicient to give a pretci'cnce to the 
annuitants over the legatees (2 Spence, K<j. Jur. 330, citing 
Thwaiea v. ForemanyX Coll. 409: see Wins. Exors. 1232, 123i ; 
Re WdUhtrCy G Jur. N. S. 190). 

With regard to general legacies of stock the abatement will be re- 
gulated by the value of stock at the end of one year next after the 
testator's death (Wms. Exors. 1223 u.) 

Of course a residuary legatee has no right to call upon particular 
general legatees to abate, unless, perhaps, when there is at the testa- 
tor’s death a residue of a certain amount, but by reason of the executor’s 
devastavit the estate becomes insufticient to pay all the pecuniary 
legacies. Even here, however. Lord Thurlow and Sir Win. Grant 
thought no abatement should take place (Fonnereau v. PoyntZy 1 liro. 
C. C. 478 : Page v. Leapingwelly 18 Ves. 466). 

288. Where there is a specific legacy, and the 
N.m-.b.temcnt of ^sscts are sufficient lor the pay- 

Specific legacy when ITlGnt 01 uGOtS aDQ DGCG^sary cX* 
awbets sufficient to pay pensGs, the thing Specified must 

be delivered to the legatee with- 
out any abatement. 

As long as any of the assets not specifically berueathed remain, 
the things specified are not to be applied to in pnyirienl of debts, or of 
costs where a suit has lieen instituted (Wms. Exors. 1236). Hut 
when the assets not specifically bequeathed arc insufficient to 
pay all the debts, then the sjx^cific legatees must abate in proportion 
to the value of their individual legacies. 

289. Where there is a demonstrati ve legacy, and 
Right under detnonn- the assets are sufficient for the 

trative legacy, -beo payment of debts and necessary 

the .Meta are auificient * •' . l i ^ i 

to pay debt, and necea- expenses, the legatee has a pre- 
aary expenses. ferential claim for payment of his 

legacy oat of the fund from which the legacy is 
directed to be paid until such fund is exhausted, and 
if after the fund is exhausted, part of the legacy 
still remains unpaid, he is entitled to rank for the 
remainder against the general assets as for a legacy 
of the amount of such unpaid remainder. 
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In this, as in the case of specific legacies, the testator’s intention is 
the principle ; for it is inferred, that he in referring to specific parts 
of his estate for payment of particular legacies, intended those legacies 
a preference to others which he had not so secured (Roberts v. Pocock^ 
4 Yes. 150). 

290. If the assets are not sufficient to answer 

Rateable abatement the debts and the specific lega* 
of specific legacies. abatement shall be made 

from the latter rateably in proportion to their res- 
pective amounts. 


Illustration. 

A has bequeathed to B a diamond ring, valued at 500 
rupees, and to C a horse, valued at 1,000 rupees. It is 
found necessary to sell all the effects of the te.stator, and 
his assets, after payment of debts, are only 1 ,000 rupeea 
Of this sum rupees 333-5-4i are to be paid to B, and rupees 
66<i-10-8 to 0. 

Wm8. Exorn. 1235. 

So a demunstralive legatee must abate with the specific legatees 
(Roberts v. Pocochy 4 Yes. 150). 

291. For tho purpose of abatement, a legacy for 

Legacies treated «a ^ appropriated by the 

general for. purpose of Will to produce an annuity, and 
abatement. value of au annuity when no 

sum has been appropriated to produce it, shall be 
treated as general legacies. 


PART XXXV. 

Of the Executor s Assent to a Legacy. 

Executor's assent no- The assent of the e.ve* 

eesaary to completo cutor is necessary to complete a 
legatee's title. legatee’s title to his legacy. 

Illustrations. 

(a) A by his will bequeaths to B his Government paper, 
which is in deposit with the Bank of Bengal The Bank 
has no auUmrity to deliver the securities, nor B a right to 
take p o se c s s ioa of them, without the assent of the executor. 
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(h) A by his Will has bequeathed to C his house in 
Calcutta in the tenancy of B. C is not entitled to receive 
the rents without the assent of the executor. 

B would have no rijrht to take pos-seftsion of the (•eeuritie*, or C to 
receive the rents, even though the testutor by liis Will expivfwly di« 
reeled that they should do so without his executor’s assent, Kor if this 
were permitted a testator mi^jht appoint all hi# eflecta to be thu# taken, 
in fraud of his creditors (AVms. Exors. I'iSb). ’ 

Here is another Illustration : 

A by his Will forpvcs a debt due to him from B. A debt so for- 
given IS regai-dcd in the light of a legacy, and fl mast pay the debt 
unless the cxe<*ufor asst*nts (Wins. Exors. l^fin). 

The rule laid down in this Section is for the executor’s protection, 
he being responsible to the creditors of the deceased to the extent of 
the whole estate. 

Before the assent, tlic legatee has an inchoate right to the legacy, 
transmissible to liis representatives in case of his death before it is 
paid or delivered (Wins. Exors. 123G). 

293. The assent of the executor to a flpecific be- 

Effect of executor’s c]tH*st shall bo Sufficient to divest 
assent to specific legacy, interest as executor tlierein, 

and to transfer the subject of the beque-t to tlio le- 
gatee, unless tlie nature or the circumstances of the 
property require that it shall be transferred in a 

A„ent may bcvcrbol, particular Way. This ii.s.sent may 
and either express or be verbal, aixl it may bo ciflier 

express or implied from the con- 
duct of the executor. 

It is the Will which gives the interest to the legatee, and therefore 
the law docs not rcijuirc any exact form in which the assent i« to be 
made (1 Jarm. Byth. Conv. ed. Sweet, 185). 

Illustrations, 

(а) A horse is bequeathed. The executor requests the 
legatee to dispose of it, or a third party proposes to pur- 
chase the horse from the executor, and he directs him to 
apply to the legatee. Assent to the legacy is implied. 

So if the executor himself buys the horse, or offers the legatee 
money for it (Wms. Exors. 1238), 

(б) The interest of a fund is directed by the Will to be 
applied for the maintenance of the legatee during his minori- 
ty. The executor commences so to apply it. This is an 
assent to the whole of the bequest 

Pitramowr v. YardUy^ Plowd. 539, 

(c) A bequest is made of a fund to A, and after bim 
to R The executor pays the interest of the fund to A. 
This is an implied assent to the bequest to B. 
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For the particular estate and remainder eonstitute but one estate 
(Wmi. Kxors. 1240). 

(i) Executors die after paying all the debts of the 
testat-or, but before satisfaction of specific legacies. Assent 
to the legacies may be presumed. 

This is upon the principle that in the absence of evidence the exe* 
cutors shall be taken to nave acted in conformity with their duty. 

(e) A person to whom a specific article has been be- 
queathed takes possession of it and retains it without any 
objection on the part of the executor. His assent may be 
presumed. 

‘ Retains it,’ t. a., for some considerable time and with the executor’s 
knowledge. 

294. The asseat of an executor to a legacy may 

Conditional a,.ent. conditional and if the condi- 

tion be one which he has a right 
to enforce, and it is not performed, there is no assent. 

lUustraiion. 


(а) A bequeaths to B his lands of Sultdnpur, which at 
the date of the Will, aud at the death of A, were subject 
to a mortgage for 10,000 rupees. The executor assents to 
the bequest, on condi tiou that B shall within a limited 
time pay the amount due on the mortgage at the testator’s 
death. The amount is not paid. There is no assent 

(б) The executor assents to a bequest on condition that 
the legatee shall pay him a sum of money. The payment 
is not made. The assent is nevertheless valid. 


Because the condition was such as the executor had no authoritj 
to impose (Wms. Kxors. 1241). 

295. When the executor is a legatee, his assent 
Auent of executor to to his owH legacy is necessary to 
hiiownlegwy. Complete his title to it, in the 

same way as it is required when the bequest is to 
another person, and his assent may in like manner 
be express or implied. Assent shall be implied 

. if in his manner of administering 

mp Meent. property he does any act 

which is referable to his character of legatee and is 
aot referable to his character of execator. 


T. StargM, 7 Txuat. MS, per Qtbbt C. i. 
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Illustration. 


An executor takes the rent of a house or the iutorost of 
Government securities bequeathed to him, and applies it to 
his own use. This is assent. 


An executor's assent to bis own le^acv required on the same prin- 
ciple as his assent in the cose of a V>e<|uest to aiu>thor jMTson, vti. that 
until he has examined the state of tljo assets, he caniu*! dtvide whether 
they will admit of hre taking the thiiiij he<piealhed as u lejXH<*y, and 
whether it must not of necessity l>e applied in siitistaction of debts 
(Wms. Exors. 1244). 

Other Illustrations are . An executor says tliat ht‘ will have the 
legacy according to the Will; or hy <ieed reciiin;; that he has a liouse 
by bequest, assigns it ; or repairs a house heqneuthiMl to him at his own 
expense; or excludes a co-executor from joint <»t‘ciipincv of property 
with him ; or jierfonns a (;ondition or trust annexed to tlie iiequest 
the executor has impliedly jtssented to liis legoK'v. 

It is a rule that it is not suflieient to constitute ati implied assent 
to shew that the act is eipially applicable to the title o( legatee as to 
the character of exiH-utor (Wins. rLxors. 124.'>). Thus if the exeeutoi 
sells or grants a lease ol‘ a house bequeatluHl to him, this eunnot be 
construed an assent, because the act is consistent with his power and 
character as executor. 

If an executor-legatee renounce probate, his assont to his own 
legacy will be inefiectual. 


Assent of executor 
gives effect to legacy 
from testator's death. 


296. The assent of the (execu- 
tor to a lejracy ( ffect to it 

from the death of ilit' testator. 


Wms. Exors. 1243. 


lUustralLons. 


(а) A legaUie sells his legacy before it is a,sciitod fu by 
tlie executor. The executor s oubse(|ueiit ns.^ent openites for 
the beuetit of the purchaser, and completes his title to the 
legacy. 

(б) A be({ueaths 1,000 rupees to B with interest, from 
bis death. The executor doe.s not as.sent to tiiis leg/tey 
until the expiration of a year from A s death. B is enti- 
tled to interest from the death of A. 


It is the duty of executors to assent as snon as all the and 

expenses attending the administration have been satiMflcd and 
there is a sufficient residue to nay all the lega< ic>» (1 Kut». Beg. 
by White, 854). 


Executor not bound 
to pay or deliver lega- 
fdes until alter one year 
i'rom teatator's death. 


297. All executor is not 
bound to pay or deliver any 
cy until the expiration of one 
year from the t(‘«tator’s deatli. 


Wms Exors. 1250 
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Illustration, 

A by hlfl Will directs his legacies to be paid within six 
months after bis death. The executor is not bound to pay 
them before the expiration of a year. 

Benson v. Maude^ 6 Madd. 15 ; Brooke v. Lewis^ ibid. 358. 

One year is also the period fixed by the Civil law and adopted by 
the English Courts. During this time it is presumed that the execu- 
tor may fully inform himself of the state of the property ( Wood v. 
Pemyre^ 13 Ves. 333, 334). But within that period (as the Illustra- 
tion shews) he cannot be compelled to pay a legacy, even where the 
testator directs it to be discharged within a less time after his death. Of 
course, if the state of the testator’s circumstances be such as to enable 
the executors to discharge legacies at an earlier period, they have 
juthority to do so. 


PABT XXXVI. 


Of the Payment and Apportionment of Annuities. 


298. Where an annuity is given by the Will, 

Commencement of ^0 time is fixed for its com- 

annuity wiien no time meDcement, it shall commence 
fixed by Will. from the testator’s death, and the 

first payment shall be made at the expiration of a 
year next after that event. 

Gihson v. Boti^ 7 Ves. 96, 97 per Lord Eldon. 

299. Where there is a direction that the annuity 

When payment of f^all be paid quarterly or month- 
annuity to be paid ly, the first payment sliall be due 

nuarterly or monthly quarter Or 

first falls due. n a i ^ , 

first month, as the case may be, 
after the testator’s death ; and shall, if the executor 
think fit, be paid when due, but the executor shall 
not be bound to pay it till the end of the year. 

Houghton V. Franklin^ 1 Sim. & Stu. 390. 


300. Where there is a direction that the first 


Dates of successive 
payments when first 
payment of an annuity 
directed to be made 
within a given time, or 
on a day certain. 


Apportionment where 
annuitant dies between 
times of payment. 


payment of an annuity shall be 
made within one month or any 
other division of time from the 
death of the testator, or on a day 
certain, the successive payments 
are to be made on the anniver- 
sary of the earliest day on which 
the Will authorizes the first pay- 
ment to be made; and if the 
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annuitant should die in the inten’nl between the 
times of payment, an apportioned share of the an* 
nuity shall be paid to his representative. 

Here the English law as laid down in Irvin v. Ironmonger^ 2 K. 
& M. 531, appears slightly departed from. According to that case 
where a testatoi' gives an annuity to A for life, and directs the first 
payment to be made within one month from his, the testator’s, death, 
the annuity commences from such death ; the first year’s payment is 
paid in advance at the appointed time : the payment for the second 
year does not become due till the end of that year. 


PART XXXVIT. 


0/ the Investment of Funds to provide for Legacies, 

301. Where a legacy, not being a specific lega- 

Investment of sum >8 given for life the SUlU bo- 

bequeathed where a qucathed shall at the end of the 

legacy, not specific, is jjg invested in such sccuri- 

given for life. 

any general rule to be made from time to time, 
authorize or direct, and the proceeds thereof shall 
be paid to the legatee as the same shiill accrue due. 

302. Where a general legacy is given to be paid 

at a future time, the executor 
shall invest a sum suSicieiit to 
meet it in securities of the kind 
mentioned in the last preceding 
Section. The intermediate in- 
terest shall form part of the residue of the testator’s 
estate. 


Investment of amount 
of general legacy, to be 
paid at a future time. 

Intermediate interest. 


Phippe V. Annetleyy 2 Atk, 58 : Ntekesson v. Cocktll, 9 Jur. 
N. 975. 

303. Where an annuity is given and no fund is 

Procedure when no charged with its payment or 
fund is charged with or appropriated by the Will to 

nurty***"*^ *“8wer it, a Government annui- 

ty of the specified amount shall 
be purchased, or, if no such annuity can be obtained, 
then a sum suflBcient to produce the annuity sliall 
be invested for that purpose in such securities as 
the High Court may, by any general rule to be 
made from time to tune, authorize or direct. 
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304. Where a bequest is contingent, the executor 

rr . M...™ is not bound to invest the amount 

legatee of amount of 01 the legacy, but may transter 
contingent bequest. ^hole residue of thc estate 

to the residuary legatee on his giving sufficient 
security for the payment of the legacy if it shall 
become due. 

The principle Is that the legatee being entitled to receive a 
fium of money when the contingent event happens, the legacy is not 
capable of being secured by the present appropriation of any sum of 
stock, which is always lliictuating in value. See Wehhe?' v. Webber^ 

1 Sim. &Stu. 312, 313 per Sir John Leech ; King v. Wallcott^ 9 Ila. 696. 

305. AVhere the testator has bequeathed the 
Investment of resi- rosidue of his estato to a persofi 

due bequeathed to a for life without auv directiou to 

Iiirc tion to invest in mvcst it in any particular securi- 
i>»rti<miiir securities, tics, SO iiiucb tbcrcof as is uot at 

the time of tlio testator’s decease invested in such 
securities as the High Court may for the time being 
regard as good securities, shall be converted into 
money an^ invested in such securities. 

Wins. Exors. 1256. 

300. Where the testator has bequeathed the resi- 
Investment of re- due of his estate to a person for 
siduc bwjucailiwi to n ]jfg ,j,rith a direction that it sliall 

iierson ifir lile, with , . i i • x • i 

direetion to inve-^t in be invested IQ ccrtaiu specineci 
specified securities. SGcurities, SO uuich of the estate 

as is not at the time of his death invested in securities 
of the spoc'itied kind shall be converted into money 
and invested in such securities. 

Wms. Exors. 1 156. 


307. Such conversion and investment as are con- 
ami maimer templatcd by tlie two last pre- 

1 -A 


T* 


imc 


of the conversion and ceding SectioHS shall be made at 

mvestiiiciit. Jq gygjj manner 

as the executor sliall in his discretion think fit; and 
until such conversion and investment shall be com- 
pleted, the person who would be for the time being 
intereit pijable until entitled to the income of the 
invcstincm. fund when so invested shall 

receive interest at the rate of four per cent, per 
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annum upon the market value (to be computed as 
of the date of the testator’s death) of such part^of 
the fund as shall not yet have been so invested. 

Wms. Exors. 1257. 

308. Where, by the terms of a bequest, the le- 

Procedure where entitled to the imme- 

minor is entitled to diate payment or possession of 

immediate payment or nioney or thing bequeathod, 

possession of bequest, ^ , • • T 

and there is no direo- IS a minor, and there IS no 

tion to pay to any per- direction in the Will to pay it 

son on his behalf. _ U-r -i/* ai 

executor or administrator shall pay or deliver the 
same into the Court of the District Judge, by whom 
the probate w'as or letters of administration with 
the Will annexed were granted, to the account of 
tho legatee, unless the legatee be a ward of the 
Court of Wards; and if the legatee be a ward of 
the Court of Wards the legacy shall be paid into 
that Court to his account, and such payment into 
the Court of the District Judge, or into the Court of 
Wards, as the case may be, shall be » sufficient 
discharge for the money so paid ; and such money 
when paid in shall lie invested in the purchase of 
Government securities, which, with tlie interest 
thereon, shall be transferred or paid to the person 
entitled thereto, or otherwise applied fo; his benefit, 
as the Judge or the Court of Wards, as the case may 
be, may direct. 

So ifi England when a legatee is an infant and would he entitled to 
receive the legacy if he were of age, the executor is not justified in 
paying it either to the infant or to the father, or any other relation of 
the infant on his octniunt without the sanetion of a Court of Equity. 
And even in the case of a (‘hild who has attaine<l majority payment to 
the father is not good unless it be made by the consent of tlie child, or 
confirmed by his subsequtMit ratification. But when the direction 
is not to pay to the child; hut the bequest is made to a trustee for him, 
the executor will be justified in paying the money to the person so 
appointed (Wms. Exors. 12fi7, 1269). 

** And there is no direction in the Will*' So in England the direc- 
tion for payment to the trustee must appear on the face of the Will, 
and cannot be proved by parol evidence {Cooper v, Thornton^ S Bro, 
C. C. 97 per I.K>rd Alvanley). 

** Shall pay or deliver the sarrur,*’ i. e. the whole legacy. The execu- 
tor cannot apply any part of the capital of the legacy for the child’s 
maintenance or advancement, or any other purpose than mere 
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necessaries, without the sanction of the Court. But as to the interest 
of the sum becj^ucathed, he may apply a requisite part of it for the 
support of the infant without the authority of the testator. 

The executor does not appear bound to pay the legacy into the 
District Court, or into the Court of Wards, till the expiration of a year 
iioni the testator's death. 


PAET XXXVIII. 


Of the Produce and Interest of Legacies. 


Legatee of a specific 
legacy entitled to pro- 
duce thereof from tes- 
tator s death. 


301) The legatee of a 8|)ecific 
legacy is entitled to the clear 
produce thereof, if any, from the 
testator’s death. 


Exception . — A specific bequest, contingent in its 
terms, does not comprise the produce of the legacy 
between the deatli of the testator and the vesting of 
the legacy. The clear produce of it forms part of 
the residue of the testator’s estate. 


Illustrations. 

{a) A bequeaths bis flock of sheep to B. Between the 
death of and delivery by his executor the sheep are 
shorn, or some of the ewes produce lambs. The wool and 
lambs are the property of B. 

Wins. Exora. 1283. 

(b) A bequeaths his Government securities to B, hut 
postpones the delivery of them till the death of C. The 
interest which falls due between the death of A and the 
death of C belongs to B, and must, unless he is a minor, be 
paid to him as it is received. 

(c) The testator bequeaths all his four per cent Go- 
vernment promissory notes to A when he shall complete 
the age of 18 . A, if he complete that age, is entitled to 
receive the notes, hut the interest which accrues in re- 
spect of them between the testator s death and As complet- 
ing 18 , forms part of the residue. 

2 Rop. Leg. 27t). 

The law considers specific legacies as severed from the bulk of the 
testator's property, by the operation of the Will, from the testator's 
death, and with their increase and emolument specifically appropriated 
for the benefit of the legatee from that period, so that interest is com- 
puted on them from the death of the testator, and it ta immaterial 
whether the enjoyment of the principal is postponed by the testator 
or not. 
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310. The legatee under a general residuary 

Residuary ie^tee en- l^^^JUest IS entitled to the prO- 
titled to prince of duce of the residuary fund from 

testator’s death. 

Exception . — general residuary bequest contin- 
gent in its terms does not comprise the inconac which 
may accrue upon the fund bequeatlied between the 
death of the testator and the vesting of the legacy. 
Such income goes as undisposed of. 

With respect to contingent legacies, as well particular as residuary, 
interest is not due to the legatee until the time of payment arrives. 
2 Rop. Leg. 279. 

Illustrations, 

(а) The testator bequeaths the residue of his property 
A, a minor, to be paid to him when he shall complete tho 
age of 18. The income from the testator's death belongs 
to A. 

(б) The testator bequeaths the residue of his property 
to A when he shall complete the age of 18. A, if he com- 
plete that age, is entitled to receive the residue. Tho in- 
come which has accrued in respect of it since the testator s 
death goes as undisposed of. 

That is to say, it falls into the residue to accumulate for the benefit 
of the residuary legatee, or for the executors or next of kin of the Ufs- 
testor upon the event of the residuary legatee's death before the legacy 
vesta in him, or for such other person as may on that contingency bo 
named to take (2 Rop. Leg. 280: Studholm v. IIodgMon^ 8 P. W. 
299 : Qreen v. Ekint^ 2 Atk. 472). 

311. Wliere no time has been fixed for the 

Interest when no time P>‘.yraent of a general legacy, 
is fixed for payment of a interest begins to mil from the 
general legacy. expiration of 0116 year from the 

testator’s death. 

Section 297 allows the executor a year to ascertain an<l settle the 
testator's affairs; and it presumes that at the expiration of that period, 
and not before, all debts, &c., have been satisfied, and that the executor 
is able to apply the residue among the legatees, liefure this period, 
therefore, a general legacy is not due, nor can the legatee claim it, 
although the executor may, if he think fit, pay it sooner ; so that no 
interest accrues due for delay in payment of the nrincipal, until afVer 
the expiration of the year from the death (2 Rop. Leg. 228). 

Exceptioru. — (1.) Where the legacy is be- 
queathed in satisfaction of a debt, interest runs from 
the death of the testator. 
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Clarke v. Sewell, 3 Atk. 98 i aiyi see Shirt v. Westhy, IG Ves. 393. 


(2.) Where the testator was a parent or a more 
remote ancestor of the legatee, or has put himself in 
the place of a parent of the legatee, the legacy shall 
bear interest from the death of the testator. 


For a parent or person who has put himself in loco parentie is 
under a natural obligation to provide a present, as well as a future, 
maintenance for the child (Crickett v. Dolby, Pre. Cha. 367). 


(3.) Where a sum is bequeathed to a minor with 
a direction to pay for his maintenance out of it, 
interest is payable from the death of the testator. 
312. Where a time has been fixed for the pay- 
Intcrest -when time ment of a general legacy, interest 
has been fixed. begins to run from the time so 

fixed. The interest up to such time forms part of 
the residue of the testator’s estate. 


It makes no difference whether the legacy be particular or residuary, 
vested or contingent, (2 Kop. Leg. 237, 240: Heath v. Perry, 3 
Atk. 102). 


Exception . — -AVliere the testator was a parent or a 
more remote ancestor of the legatee, or has put him- 
self in the place of a parent of the legatee, and the 
legatee is a minor, the legacy shall bear interest 
from the death of the testator, unless a specific sum 
is given by the Will for maintenance. 


“ A more remote ancestor,” a grandfather or great-grandfather. 
Herein the Act varies from the English law, according to which grand- 
children and grcat-grundchildren are, in such cases, cousid^d as 
strangers to the testator (2 Uop. Lej;, 246). 

“ And the legatee is a minor.” So in England, the exception in 
favour of chihlren of the testator and those towanls whom be has 
placed himself rn loco parentts does not extend to adults (Raven v. 
Waite, 1 Swanst. 558). 

As to the sum given for maintenance see Letlie v. Leslie, Dru. t. 
Sugd. 1 : Boddy v. Dtiwes, 1 Keen, 362). If the sum be insutficient 
and the legacy ^ vested the Court will allow a reasonable mainte- 
nance, notwithstanding the surplus interest be directed to accumulate 
(2 Rop, Leg. 238 : Wms. Exors. 1288). 


Rate of interest. 


313. The rate of interest 
shall be four per cent. per anQum. 


This is the English rate. Wms. Exors. 1291. 
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314. No interest is payable on the arrears of 

No interest payable annuity witbin the first year 
on ATTtim of annuity from the death of the testator, 

although a period earlier than 
the expiration of that year may 
have been fixed by the Will for making the first 
payment of the annuity. 


As annuities, in the absence of any direction in the Will to the 
contrary, commence from the death of the testntor (Section ‘29M), and 
the first payment becomes due at the end of the year from that event, 
if interest upon the arrears of the annuity be payable at all, it must 
be eoinputed from the year’s end. (2 liop. IJe^^ ‘223, 308 : Wnts. 
Exors. 1287). 


315. Where a sum of money is directed to be 

Interest, payable on invested to produce an annuity, 
sum to be investea to interest is payable on it from the 
produce annuity. death of the testator. 


Here the interest is payable as representinjr the annuity, whieli, ns 
no time is fixed for its eommonceinent, is ctuihidered a.s bo^^inning from 
the teatator's death {t5cctiori 298\ 


PiVET XXXIX. 


0/ the Refunding of Legacies. 

316. When an executor has paid a legacy under 
w A ^ f tlie order of a J idge, ho is 

Refund of legacy i i x n i 

paid under Judge’s entitled to call upon tho legatee 
t^rders. to refund, in the event of tho 

assets proving insufficient to pay all the legacies. 


So in England, where the executor pays the legacy under the com- 
pulsion of a suit, he is entitle<l to compel the legatee to refund in case 
of a deficiency of assets (Wnis. Exors. 1308 : l^euman v. Barton^ 2 
Vern. 205). 


317. When an executor has voluntarily paid a 
No refund if legacy legacy, he cannot call upon a 
paid voluntarily. legatee to refund, in the event 

of the assets proving insufficient to pay all the 
legacies. 

’When an executor voluntarily pays a legacy the presumption is 
that he has enough to pay all the legacies, and the Court will oblige 
him, if solvent, to pay the rest, {Orr v. Kaimt^ 2 Vcs. Sen. 194 : Wms. 
Exors. 1308 : 1 Rop. Leg. 396). 

All the Ifgaciet ^ — not “all the deists,”— -See See. 319. 

▲ 1 
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has become due on per- 
formance of a condition 
within further time al- 
lowed under Section 
1 ' 24 . 


318, When the time prescribed by the Will for 

Refund when icf^acy the performance of a condition 

has elapsed, without the condi- 
tion having been performed, and 
the executor has thereupon, with- 
out fraud, distributed the assets ; 
in such case, if further time has been allowed under 
the one hundred and twenty-fourth Section, for the 
performance of the condition, and the condition has 
been performed accordingly, the legacy cannot be 
claimed from the executor, but those to whom he 
has I aid it are liable to refund the amount. 

319. When the executor has paid away the 

AVlicn end, legacies, and be is after- 

is c(uui»i*llid.ic u? re- w^rds obliged to discluirge a debt 
fumi in proportion. wl\lc*li he had HO previous 

notice, he is entitled to call upon each legatee to 
refund in proportion. 


Wins. Exors. 1308. 


320. Where an e.vecuior or administrator has 
Distribution of as- given such notices as w^ould liuve 

been given by the High Court 
in an administration suit, for creditors and others 
to send in to I dm tlieir claims against the estate of 
the deceased, he sliall, at the expiration of the time 
therein named for sending in claims, be at liberty to 
distribute the assets, or any part thereof, in discharge 
of such lawful claims as he knows of, and shall not 
bo liable for the assets so distributed to any person 
of whose claim he shall not have had notice at the 
time of such distribution ; but nothing herein con- 
CrwUtor may follow taiucd shall prejudice the right 

of any creditor or claimant to 
follow the assets, or any part thereof, in the hands 
of the persons who may have received the same res- 
pectively. 

This Section is — with the substitution of ‘ Hi<rh Court* for Court of 
Chancery' — the i*9th Section of tliaud 23 V'ic. c. 35 (An Act further 
to ainenil the law of pn>perty, and to relieve trustees). I be followingr 
is the funu of uutice uow given by the High Court in an adminiatrattim 
suit : — 

y Pursuant to a Decree of the High Court of Judicature at Port 
\VUliatu iu Bengal in iU Ordiuary Original Civil Juriadictiou, bearing 
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date the 2nd day of June 1865, in a cause A. B. w. C. D., the cre<litors 
of [or the persons claiming debts or liabilities affecting the estate of, or 
the persons claiming to be next of kin to, or the heir of, oa the cane 
may 5e] E, F. deceased, late of Calcutta, Merchant, who died bn or 
about the day of , are on or l>erore the 2*ind day of 

July next to come in and prove their claims before the Ilon’blo Mr. J. 
Maepherson, one of the «]udges of this Court, at the ^I'own Hall, or in 
default thereof they will be peremptorily c.Kcluded from the benefit of 
the said Decree. Saturday the 2t)th day of July 1865 at 1 1 o’tJoek in 
the forenoon at the said Town Hall is appointed for hearing mid 
adjudicating upon the claims. 

II 1 C.H (/OURT, ) 

Hegr's 0£ice. ) 

( End^^rsed.) 

TiCt this a<1 vertisenionl be piiblishe<l twice in the (rf>rrrnmrnt 
(uizetify twice in the Ehglishmnu^ twice in the llurkaru^ twice in tho 
Erobhakur and twice in the lihnskur. 


321. A creditor wlio has not received ])ayineul. 

...... , . ■ , of his debt niiiv, within two years 

ithin whsit period a y* i* i 1 1 ‘ 

creditor may call upon after the (Icatll ot tUO tCStatOl* 01* 
a legatee to refund. jq^V aflCl* tllO lc‘:;acy ha« 

been paid, call upon a l(‘i>;ateo who has received 
payment of his legacy to refund, whether the a.ssets 
of tlie testator’s estate were or wen^ not sufficient at 
the time of his death to pay both debts aad legacies ; 
and whetlicr the payment of the legacy by the ext‘- 
cutor was voluntary or not. 

This is the English law, except that in England tln rc is no express 
limitation of the time within which a creditor can make u legatee refund 
(Wnis. Exur.*,. IdOh. IJOU: 1 Uop. Leg. 3h8). 

322. If the assets were sufficient to satisfy all 

. the l(‘gacics at the tirno of the 
testator s death, a legatee who 
has not received payment of his 
legacy, or who has been com- 
pelled to refund iiiidtT the last 
preceding Section, cannot oblige 
one w^ho has received payment 
in full to refund, whether the legacy were paid to 
him with or without suit, although the assets have 
subsequently become deficient by the wasting of the 
executor. 


has not received pay- 
ment or wlio lia.s been 
compelled to refund 
under Section .3*21, can- 
not oblige one who lias 
received payment in 
full to refund. 


Walcot V. Hall, I P. W . 495 n. The distinction between the ciuk* 
put in this Section and that put in S<>cti<m 323, is that here the legatee ha* 
received no more than he was entitled to, and the exivutor i* therefore 
the only rierson to be resorted to. Here too. wlicfre the executor has 
f*Q inm itted i devasUieU^ the legatee retains the advantage of his legal 
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diligence which the other legatees neglected by not bringing their 
suits in time before the wasting by the executor {Anon,^ 1 F. VV. 495). 


323. If the assets were not sufficient to satisfy 

When an ^he legacies at the time of 

legatee must first pro* the testator 8 deatbj a legatee 

ceed against executor, jj^g qqJ; received payment 

if solvent. ei'i ii*/- !_ 

of his legacy, must, before he 
can call on a satisfied legatee to refund, first pro- 
ceed against the executor if he is solvent ; but if 
the executor is insolvent or not liable to pay, the 
unsatisfied legatee can oblige each satisfied legatee 
to refund in proportion. 

Here the legatee who has received his legacy in full has received 
more than he was entitled to, and the other legatees may therefore 
fairly call on him to refund. But they must resort in the first place 
against the executor if solvent, for he, by paying the one legacy, has 
admitted assets to pay all (Orr v. Kaimes^ 2 Ves. Sen. 194). 

324. The refunding of one legatee to another 

Limit to the refund- *^7 

ing of one legatee to winch the satisfied legacy ought 

to have been reduced if the 
estate had been properly administered. 

Illustration. 


A has bequeathed 240 rupees to B, 480 rupees to C, and 
720 rupees to D. The assets are only 1,200 rupees, and if 
properly administered would give 200 rupees to B, 400 
rupees to C, and GOO rupees to D. C and D have been 
paid their legacies in full, leaving nothing to B. B can 
oblige C to refund 80 rupees, and D to refund 120 rupees. 

Ucfumiing to be with- 325. The refunding shall in 
out interest all cases be witlioiit interest. 

“ In all cases.” Here is a variation from the English law, which 
Lord Eldon in Gittins v. SteeUy 1 Swunst, 200, stated tluis : “If a' le 


^.yvu^^ IB iuBfc w vuMi tt fcuc IB i^uiiiieu CO RnoiueT 

fund making interest in the hands of the Court, justice must be done 
out of his shore.” (Wms, Exors. 1309 : i Rop. Leg. 401). 

326. The surplus or residue of the deceased’s 
Residue of the de- property after payment of debts 
cets.^-. property after and legacies, Shall be paid to the 

pwd to rtuduary leg.* residuary legatee when any has 

been appointed by the Will. 
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And although the residuary lepitee die before the payment of the 
debts and the ascertainment ox the amoutit of the surplus, it shall 
devolve on his representative. (Wms. Exors. 1310). 


PART XL. 

OJ the Liability of an Exvcutor or Administrator for 

Devastation, 

327. When an executor or administrator niisap- 

Liability of c.xccut.,r d«00aS(,d, 

or administrator lor Or SUbjoCts it tO loSS 01* dlima<j;L% 
devastation. jg liable to uiakc good the 

loss or damage so occasioned. 

Illuslradons, 

(а) The executor pays out of the estate an unfounded 
claim. He is liable to make good tluiloss. 

(б) The deceased had a valuable lease removable by 
notice, which the executor neglects to give at the proper 
lime. The executor is liable to make good tiu* loss. 

(c) The deceased liad a lease of less value than the rent 
payable for it, but terminable on notice at a particular time. 
The executor noelecu to give the notice. lie is liable to 
make good the loss. 

Other Illustrations arc : — 

(r/) T he executor aj)plie3 part of the assets to the satisfaction of 
his own debt to a tliird party : 

W n e collusivc’lv sells tlie testaa)r's jrofMls at an nndarvalue: 

(/) IL- misapplies the assets in un«lu«‘ expenses tor the funeral : 

(g) lie pays debts out of their lejral order to the prejudiec of such 
as are superior, and of which he had notice ; 

(A) lie assents to or pays a legacy when there is not enough for 
creditors : 

(t) lie surrender s the residue of a term where the land is of gnmter 
yearly value than the rent : 

(A) He neglects to assign the residue of a term where the rent is 
greater than the yearly value of the land ; or 

(0 «<• releases a cause of suit founded on a wrong accruing in the 

testator’s lifetime : 

In each of thene cases he is liable to make go(xl the loss. 

In Illustration (a) ‘an unfounded cldim’ means a claim which the 
executor is not bound to satisfy, e. g. a claiin on u bond er lurfn catina^ 
or a claim for the schooling, feeding or clothing of the chiidi-eii of the 
deceased subsequently to uis death. 

328 . Wbcu an executor or administrator occa- 

■p sions a loss to tho estate by 

in any part of tiie de- neglecting to get ui any part of 
1 property. ^1,0 property of the deceased, ho 

liable to make good the amount. 



( J98 ) 


WmK. Exors. IGH’Jy 164J : Setou Dec. 3d. ed. II, 739. 

Jllustraiions. 

(a) The executor absolutely releases a debt due to the 
deceased from a solvent person, or compounds with a debtor 
who is able to pay in full. The executor is liable to make 
good the amount 

Put if the release or composition appear to be for the benefit of the 
trust estate it is an excuse (Blue v. Marahall^ 3 P. Wnis. 3S1 ; Pen- 
ntnglon v. Healey^ 1 (Jroinp. & M. 402). 

{h) The executor neglects to sue for a debt till the deb- 
tor is able to plead the Act for the limitation of suits, and 
the debt is thereby lost to the estate. The executor is 
liable to make good the amount. 

Wins. Exors. 1G37. 

Other Illustrations arc : — 

(r) 'rhe executor nej^lccts to call in the money due on a bnn<l to 
the testa1(»r, and the obligor beeomos bankrupt and no dividend is 
made on ibe bankrnptev {Powell v. /uv/w-v, 5 A%*s. 839) : 

((/) Aii executor leaves an aseertuined residue his eo-exeeutor s 
bunds who becomes bankrupt (Lincoln v. [VrighL 4 Ib'av. 427). 

(c) He enables a eo-exeeutor to rt'ceivc money and does not enforce 
II debt due from Itiiii to the estate (Candler v. TiUetty 22 Peav. 257). 

(^f) 'idle executor fiir more than a year, atler the testator’s death, 
allows part of the assets to lie unproductive in the hands of a banker 
who fails (Moyle v. Moyle^ 2 Ituss. & My. 710) : 

(g) The executor negli<j;ently omits to sell certain shares of the 
testator which were at a premium at the time of his death, but which 
Bubse(|uentlv fell to a discount (Hughes v. Empson, 22 Beav. 181) : 

In each of these coses the executor is liable. 

If the testator have been in a partnership business the executor 
should wind it up as soon ns possible. For, as Lord p]ldon said in 
Ex p. Garland, 10 Ves. 119, “ the case of an executor is very hard. 
He becomes liable, is personally responsible to the extent of all hi.s 
own pr<»perty ; idso in his person, and he may be proceeded against as 
a bankrupt; though he is but a trustee. But he places himself in 
that situation by his own choice, judging for himself whether it is fit 
and safe to enter into that situation and contract that sort of responsi- 
bility.” SiH? further ns to executors continuing the testator’s business, 
2 Lindley Parlnp. 882 et seij. Suppt. 139. 

As to the liability of an executor for a devastavit by bis co-executor 
see Wms. Exors, 1649 et seq, 

A husband has hitherto lieen liable for the acts of his wife la execu- 
trix or administratrix because, as he became po.««ses8ed of the assets in 
her right, and as she had no power to act alone, his assent to those 
acts was presumed. But although his previous consent is necessary to 
her becoming a representative, under this Act, Section 4, he acquires 
no interest in her property, and under Section 275 she has all the powers 
of an ordinary executor or administrator. Therefore she has power 
to act alone. Hence his assent to her acts is unnecessary and wdl not 
he presumed ; and thcrefiire, it is submitted, on the principle cessante 
ratiflue cesmt et ipsa /fx, he will not be liable for a devastavit com- 
mitted bv his wife. 
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PART XLI. 


329. For evory instrument or writing of any of 

Stump, »nd foo, on speci6ed in the Sclie- 

instruments mentioned (Uilo to this Act, and which sliall 
in this Act. maclc 01 * oxiMuitcil after the 

comniencemeut of this Act, there shall be payahlt^ 
to Government a Stamp duty or fee of the amount 
indicated in the said Schedule. 


330. Notliing contained in this Act slmll he 

Savinir <.f ri-hts, dn- cleemcd or taken to supersede or 
ti«-s ntul priviii-ues of atloct tlic riglits, dutics, uml pri- 
Admmistrutor (.enerui, yilcgcs of tlic Administrators 

General and Officiating Administrators General of 
Bengal, Madras, and Bombay respectively, under or 
by virtue of Act VIII of 1855 [to amend the law 
relatiDfr to the office and duties of Adiaimsinitor 
General)^ Act XXVI of 18(10 {to amend Act VI 1 1 of 
1855), the IJegimental Debts’ Act, 18G3, and tin* 
Adndnistrator Generars Act, 1805 ; and it sliall 
be the duty of the Magistrate or other (diief Officer 
charged with the executive administration of a 
district or place in criminal matters, whenever any 
person to whom the provisions of this Act shall ap- 
])ly shall di(^ within the limits of his jurisUii^lion, to 
report the circumstances without delay to the Ad- 
ministrator General of the Province, retaining the 
property under his charge until lettcTs of adminis- 
tration shall haye been obtaim^d by that Officer or 
by some other person, when the property is to be 
delivered over to the person obtaining such letters, 
or who may obtain probate of the Will (if any) of 
the deceased. 


The Indian Acta here referred to arc printed in the Appendix. The 
Ile^imenUi] Delita* Act ia noticed at Sec. ‘i79. 

The badljr worded provision aa to the coatody of the property, i. r. 
it is to be presumed, the dt ceajMjffs property, which, witli the rent ol 
this .Section, was introduced in S{K’cial CommitUfc, seems modelie^J on 
Sec. 54 of Act VI 11 of 1855, and muy possibly l>e held to condict 
with the provision in Section 239 of the present Act. The Officer 
appointed by the Judge under the latter Section will probably be always 
the Magistrate or other Chief Officer laentiuncd in Section 330. 
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331. Tho provisions of Uiis Act shall not apply 
Suoc(*s).ion to proper- to Iiitostato or 1 Gstomcntary 

succe-ssion to the property of 
any Hindu, Muhaoimadan or 
Buddhist ; nor shall they apply 
to any Will made, or any intes- 
tacy occurring before the first day of January 1806. 
The fourth Section shall not apply to any marriage 
contracted before the same day. 


ty of IlinduH, Muhum 
tnadans or HuddhiBts 
nnd certflin Wilis, In- 
teBtarien and inarriugea 
not artected by thU Act. 


As we see from its connection with ‘ Muhammadan* and ‘ Buddhist* 
“ Hindu” is here used as n theological term and as denoting a person 
professing any form of the Brahmanical religion or religion of the 
rurfinas : this would include Jains and Sikhs (as to the latter see Do€ 
d, Kmenchunder Shah v. Baidatn Beehee, 2 Mori. Dig. 22). But the 
term ‘ Hindu* would not, apparently, include the Bdhd Lults who 
‘adore but one God, dispensing with all forms of worship, and 
directing their devotions by rules and ohjcct.s [jric] derived 
from a medley of Vedanta and Suji tenets’ (H. II. Wilson’s 
Works, i. 347) : the Prdn Ndthh or Dhdmis in Biindelkhand who 
consent to the real identity of the esacnee of the Hindu and Mulinm- 
nmdon creeds (Ibid. 352), the Sddhns ‘ Puritans’ a sect of Hindu 
Unitarians who are found chietly in the “ upper part of the Doab 
from Farilkhkb^d to beyond Delhi” (Ibid. 352), perhaps the Sntndmis 
who profess to worship but one God, though they recognise the whole 
Hindu Pantheon (Ibid, 356), the ^iva Ndrdydnis^ who simply pro- 
fess the worship of one God, and admit proselytes alike from Hindus 
and Muhammadans (Ibid. 358) : the Vunyavddia whose doctrines are 
atheistical (Ibid. 359). 

‘ Muhammadan,’ whether Shia (see Rdjd Deedar Hossein v. Ranee 
Zuhoor-oon-NU^a^ 2 Moore I. A. Ga. 441) or Sunni (<i). 

Where one lladjee Mustapha stated in his Will that he did not 
Wieve in any of the established systems of religion, but that he con- 
fonued to the religion of the Government of Constantinople, where he 
was bom, this was deemed by the late Supreme (^>urt of Bengal sutli- 
cient evidence of hU being a Muhamuiadaii (Morton’s Dec. 2d ed. 
p. 109). 

‘ Buddhist ;* this excludes the Burmo.sc, the Tibetans in the valley 
of Soiti, and the liepchas about Darjiling. 

The Act at present clearly applies lo 

V, Europeans by birth or descent domiciled in British India. 

2"". East Indiana or ‘Eurasians* i. c. Christians of mixed European 
tnd Native blood. 

3“. Jews (see Solomon Ilayum ^funleah v. Ezra Ezechiel Musleak^ 
1 Boulnois, 234 : MusUah v. Alusleah, Fult, 420). 

4®. A nnenians (see A ru/oon V. A r«^oon, 7 S. D. A. 528: Stephen 
X, Hume^ Fult. 420: Phanu4 JohanneSy Mort. 2d ed. 16: Aratoonx. 
Johannesy ib. 19. JSmia v. Emiuy ib. 242, the deed poll executed 
in their favour by the E. I. Company, ib. 37, and Gregory v, Cochruncy 
8 Moo. 1. A. Ca. 275). 


((f) At to a Muhammadan’s Will tee Aitiullah, Mort Doc. 28. Like a Hlndii's, 
a Mtthammadan’t Will mav he nonenpative. But, without consent of the heirs, 
the teetxunentary power of a Muhammadan does not extend to more thau oat- 
third of the titata IV. 
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5. Parsecs -so far as reganls the law of tesUmenttry succession — 
(sec Mihiruutujt'e Nuoshenrnnjee v. AtrriN Bocfy 2 Horr. Horn. Rep, 201) : 
JMoihf KuikiH*»r<nr Iiormu.HjW v. Cooterhhuee^ (> MtM>. I. A. Ca. 448). 

r>. Native ('hristijuis, i e. converts to Christianity ami their 
Christian descendants (see Abmham v. Abraham^ 9 Moo. I. A. C’a. 19.5), 
7. The Natives of India mentioned in the Commentary i»n the 
follo¥ri»»jf Seidion. 

9. The whole Act, except in so far as it relates to succession to 
inovcahle property, applies t«» Kiiropeans in India not haviti" an 
Indian domicile, lint it a person domieiled in Kn^rhind die in India 
leaviii" a testamentary paper and possessed oubf of inoveahle property 
in India, the Courts of India should iu»t arrant prohale of tlie paper 
unless it was exeeiited acvonling to the law of Mnjiland. (Nhia/cy v. 
/inmes, .'I llatr*.!^. 07.1). If sueli a piTstm die intestate ami possessial 
only of moveuMe projierty in India hi> debts will he paiil aecordin^ to 
English law (Sei*. 2H^i), and fd the residue, if he leave u widow hut no 
next ol‘ kin, she will l)e entitled only to om* moiety, the Crown taking 
the other, (supra, p. 17). 

'I’he Aet, appnn ntly, would not apjdy to a Will made before 1st 
.Innnnrv iKdO, l»ut rt'vived hy a Codieil cxeentetl alter that day. 
The conH‘spondinL! I'Xpression in Eoek<‘ Kind's Aet is any ill tutult 
before danuary 1, lH.55,”aiid Mr llawkitw is of opinion that the n‘pnb- 
lieation by e<»<lieil since lHo.5 ot a Will made betbri* 1 k 5(5 would 
not brinp: the Will, it containing a ilevise of niortpi^cd cstaU'S, within 
the provisions of that A(‘t (Hawk. 2H() ;/.) 

332. The Governor-Geiienil of India in Council 
Power of (b.vernor- sliall from finio to time have 

power, by an order, either retro- 
pjn^etivtdy from the pas.sin^ of 
this Aet, or prospectividy, to 
exempt from ihe operation of the whole or any part 
of tliis Act the members of any race, stu t or trilie, 
in IJritish India or any [tart of such rat^e, sect or 
tribe, to witom lie may consider it impossible or 
inexpedient to apply th<‘ provisions of this Act, or 
of the part of the Aet immtioiied in the order. The 
Governor-General of India in Council shall alsti 
bavo power from time to time to revoke such order, 
but not so that the revocation shall have any retro- 
spective effect. All orders and revocations made 
under this Section shall be published in the Gazette 
of India. 


(Jencnil S) exemj»t any 
nme. sect, or tribe in 
Jlritisli India fmiu the 
ojKTati<»n of this Aet. 


This Section enaldes the Government to exempt the non-Aryan 
Nativi^fi of India not eomfirised within tlie thcolofrieal term# ‘Ilirntu/ 

* Muhamnnid.'in' or ‘ Ilmldhist,' sm h »s the Santal# and other Kola, 
the Sub- Hi untidy an and other Hhutan tnlx*#, the of Aaaam, 

the Ku 9 , the (i«»nd#, the Hha*. the Knjmalialis, the Kbonda of OrUaa, 
Uie Tuda« of the Njla^rirU, the ShanAr# and other demonolatem ot 
the south of India. It abo enabh?# (iovcniineut to exempt, if 
neceiMiary, the eclectic, refonned and atlieiatical sect# mentioned in 
the first para^ph of the Gmimentary on St'C. 331, and mich of the 
Native Cl^bUatia as wish to retain their ancient rules of succession. 


B I 
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SCHEDULE. 


Stamps. 

Stamps. 

Petition for probate or letters 
of administration where the value 
of the estate (a) exceeds Eupees 
five hundred ... Eupees 10 0 0 

Ditto where the value of the 
estate (a) is less than Eupees five 
hundred ... Eupee 10 0 

Probate or letters of adminis- 
tration ... Eupees 8 0 0 

Caveat ... Eupees 4 0 0 

Citation ... Eupee 10 0 

All petitions other than those 
above-mentioned ... Eupee 10 0 

Inventory ... Eupee 10 0 

Administration-bond ... Eupees 8 0 0 

Fee. 

Translations by the Court. 

Translator or by order of the 

Court, per folio of ninety words... Eupees 2 0 0 


Sec supra, p. 161. 



A P r E N 1) I X. 


ACT No. XXI OF 18G5. 


Passed nt the Govebnob-General or India in Covncii,. 
(^Received the asncnt of the Cover nor •General on the 10/A April 1 8(1' 


An Act to define and amend the Law relating to Intatcitc 

Snccesbion among the Par sees. 

Whereas it ia expedient to define and amend the Law 

relating to Inteatate SucecHnion 
among the Paraees ; It is enacted as 

follows : — 

]. Where a Parsee dies leaving a widow and children, 

I)ivi,ion of pro,H rty the proj.erty of wliich ho shall have 
anioij^ widot^ ii!»d child- died intestate (a) shall be divided 
ren of Intesuitc. among tho widow and children, so 

that the share of each son shall be double the share of the 
widow, and that her share shall be double the share of 
each daughter. 

The ‘ children’ may be either by the widow or a predeceased wife. 

2. Where a female Parsne dies leaving a widower and 

Ijirisioo of property children, the property of which she 
among widower and shall have died intestate (a) shall be 
children of Intestate. divided among the widower and such 

children, so that his share shall be double the share of 
each of the children. 


(a) Se^ Section 2h of the Indian Suca«ion Act, 1%^, supra, p. IC, which 
Se*-tion sppUca to Vi 
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"I'lio * < hildrcn' may be cither by the widower or a predeceased Bus 
hand. Sons and daughters here, as under section 4, share equally. 


3. When a Parsee dies leaving children but nb widow, 
TA • f thc proDertv of which he shall have 

amongst the children of died intestate (a) shall be diviuea 
male Intestate who loaves amongst the children, 80 that the 
no widow. share of each son shall be four timea 


the share of each daughter. 

4. When a female Parsee dies leaving children but no 

Division of property widower, the property of which she 
amongst the children of shall have died intestate {a) shall be 
female Intestate who divided amongst the children in 
loaves no «ido»er. ^ equal shares. 

6. If any child of a Parsee Intestate shall- have died 

in his or her lifetime, the widow or 
widower and issue of such child shall 
take the share which such child 
would have taken if living at the 
Intestate’s death in such manner as* 


Diviuion of predcceas- 
etl childV Bhare of Intes- 
tttte’h property among 
the widow or widower 
and i«Mic of such child. 


if such deceased child had died immediately after the 
Intestate’s death. 

6. Where a Parsee dies leaving a widow or widower, 

. . but without leaving any lineal de- 

wIic^i'tiri'ntcstat’oTum ecendants, his or her_ father and 
ji widow or widower, mother, if both are living, or one ot 
‘ ‘ no lineal dcHccnd- ^^^hcr is dead, shall take 

one moiety of the property as to 
which he or she shall liave died intestate, and the widow 
or widower shall take the other moiety. Where both 
the father and the mother of the Intestate survive him or 
her, the father’s share shall be double the share of the 
mother. Where neither the father nor the mother of the 
Intestate survives him or her, the Intestate’^s relatives on 
the father’s side, in the order specified in the first Sche- 
dule hereto annexed, shall take the moiety which the father 
and the mother would have taken if they had survived the 
Intestate. The next of kin standing first in the same 
Schedule shall be jireferred to those standing second, the 
second to the third, and so on in succession, provided that 
the property shall be so distributed as that each male 
shall take double the share of each female standing in the 
same degree of propinquity. If there be no relatives on 
llie father’s side, the Intestate’s widow or widower shall 
take the whole. 


The whole'* i . e., the whole of the property of which the deceased 
shall have died in testate. 


Stc SecUeu W ihc liuU»n Act, 1S66, lupr*, p. IS, 
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Division of property 
when thelnUwtate leaves 
neither widow 


nor 


7. When a Parsee dies leaving neither lineal descend- 
ants nor a widow or widower, his or 
her next of kin, in the order set forth 
in the second Schedule hereto annex- 

ed, shall be entitled to succeed to tho 
whole of the property as to which he 
or she shall have died intestate. The next of kin standing 
first in the same Schedule shall always he preferred to 
those standing second, the second to the third, and so on 
in succession, provided that tho property shall be so dis- 
tributed as tluit each male shall take double the share of 
each female standing in the same degree of projnnquity. 

8. The following portions of the Indian Succession 

Exemption of Eureee* Act, 1805, shall Dt.t apply U> Parncoa 
from certain part8 of (that is to say) the whole of 1 art 
tho Iiulian Succession the whole of Part IV excepting 

Act, 18C5. Section twenty-five, the whole of 

Part V, and Section forty -tliree. 


The First Schedule. 

(1.) Brothers and sisters, and the children or lineal de- 
scendants of such of them os shall have predeceased the 
Intestate. 

(2.) Grandfather and grandmother. 

(3) Grandfather’s sons and daughters, and the lineal 
descendants of such of them as shall have predeceased tho 
Intestate. 

(4.) Great grandfather and great grandmother. 

(5.) Great grandfather’s sons and daughters, and the 
lineal descendants ol such of them us shall have predeceas- 
ed the Intestate. 


The Second Schedule. 

(1.) Father and mother. 

(2.) Brothers and sisters and the lineal descendants of 
such of them as shall have predeceased the Intestate. 

(3.) Paternal grandfather and paternal grandnmthor. 

(4.) Children of the paternal grandfather, and the 
lineal descendants of such of them as shall have predeceas- 
ed the Intestate. 

(5.) Paternal grandfather’s father and mother. 

(6.) Paternal grandfather’s father’s children, and tho 
lineal descendants of such of them as shall have prede- 
ceased the Intestate. 

(7 ) Brothers and sisters by the mother’s side, and the 
lineal descendants of such of them as shall have prede- 
ceased the Intestate. 
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(8.) Maternal grandfather and maternal grandmother. 

(9.) Children of the maternal grandfather, and the 
lineal descendants of such of them as shall have predeceas- 
ed the Intestate. 

(10.) Son’s widow, if she have not re-married at or 
before the death of the Intestate. 

(11.) Brother’s widow, if she have not re-married at or 
before the death of tlie Intestate. 

(12.) Paternal grandfather’s son’s widow, if she have 
not re-married at or before the death of the Intestate. 

(13.) Maternal grandfather’s son’s widow, if she have 
not re-married at or before the death of the Intestate. 

(14.) Widowers of the Intestate’s deceased daughters, 
if they have not re-married at or before the death of the 
Intestate. 

(15.) Maternal grandfather’s father and mother. 

(16.) Children of the maternal grandfather’s father, and 
the lineal descendants of such of them as shall have pre- 
deceased the Intestate. 

(17.) Paternal grandmother’s father and mother. 

(18 ) Cliildren of the paternal grandmother’s father, 
and the lineal descendants of such of them as shall have 
tjrcdeceased the Intestate. 


ACT No. XII OF 1855 (a). 


Passed hy the Legislative Council op India. 
(ItecewM the assent of the Governor* General on the 2Ttk March 1855.) 


An Act to enable Executors^ Administrators or Representa^ 
fives to sue and be sued for certain wrongs. 

Whereas it is expedient to enable executors, adminis- 
Preamblc trators or representatives in certain 

cases to sue and be sued in respect 
of certain wrongs which, according to the present law, 
do not survive to or against such executors, administra- 
tors or representatives ; It is enacted as follows : — 

1. An action may be maintained by the executors, 

I.:xm.tor,n..y.»e«rf '“J'«i*»i8trator8 or repreBentatives of 
be sued in certain cases person deceased, for any wrong 

Rir trrongs committed in committed in the life-time of such 
of a deceas- person, which has occasioned pecuni- 
ary loss to his estate, for which 


(n) Sec supra, p. 171. 
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wrong an action might have been maintained by such 
person, so as such wrong shall have been committed within 
one year before his death (a), and provided such action 
shall be brought within one year after the death of sucli 
person ; and tlie damages, wnen recovered, shall be part 
of the personal estate of such person : and further, an 
action may be maintained against the executors or admi- 
nistrators or heirs or representatives of any person 
deceased for any wrong committed by him in his lifo-time 
for which he would have been subject to an action, so as 
such wrong shall have been committed within one year 
before such jjcrson's death (Z»), and so as such action sliall 
be commenced within two years after the committing of 
the wrong : and the damages to be recovered in such action 
shall, if recovered against an executor or administrator 
hound to administer according to the English law, ho 
payable in like order of administration as the simple con- 
tract debts of such person. 

2. No action commenced under the provisions of this 

Act shall abate by reason of the 
death of either party, but the same 
may bo continued by or against the 
executors, administrators or representatives of the party 
deceased. Provided that, in any case in which any such 

action shall ho continued against the 
executors, administrators or repre- 
sentatives of a deceased party, such exci'utors, adminis- 
trators or representatives may set up a want oi assets fis 
a defence to the action, either wholly or in part, in the 
game manner as if the action had been originally com- 
menced against them. 


ACT No* XIII OF 1855 (c). 


Passed bt the LEcim-ATTVE Cocacii. or Ixbta. 

{ReceiDtd (he tu»ent of the Governor-General on the 27th March 1855.) 


An Act to provide compensation to families for Jots occasion* 
ed hy the death of a persm caused by actionable wrong. 


Whereas no action or suit 

Court ag 
wrongful 


Preiffible. 


is now maintainable in any 
ainst a person who, by his 
act, neglect, or default, may 


ft) PotttUv. R^*.7 {b) hKhw^jndit, 

c) See iupTi, p. 171. 
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have caused the death of another person, and it is often- 
times right and expedient that the wrong-doer in such case 
should be answerable in damages for the injury so caused 
by him ; It is enacted as follows : — 

1, Whenever the death of a person shall be caused by 

wrongful act, neglect or default, and 
the act, neglect or default is such as 
person for loss occasion- Would (if death had not ensued) have 
ed to it by his death by entitled the party injured to maintain 
actionable wrong. action and recover damages in 

respect thereof, the party who would have been liable if 
death had not ensued, shall be liable to an action or suit 
for damages, notwithstanding the death of the person in- 
jured, and although the death shall have been caused 
under such circumstances as amount in law to felony or 
other crime. And it is enacted further, that every such 
action or suit shall be for the benefit of the wife, husband, 
parent and child, if any, of the person whose death slmll 
have been so caused, and shall be brought by and in the 
name of the executor, administrator or representative of 
the person deceased (a), and in every such action, the Court 
may give such damages (b) as it may think proportioned to 
the loss resulting from such death to the parties respective- 
ly, for whom and for whose benefit such action shall lie 
brought, and the amount so recovered, after deducting all 
costs and expenses, including the costs not recovered from 
the defendant, shall be divided amongst the bel‘ore-men- 
tioned parties, or any of them, in such shares as the Court 
by its judgment or decree shall direct. 

(a) The defendant is liable for negligence at the suit of the repre- 
sentative only when ho would have been liable to an action for the 
name cause at the suit of the deceased had he sur^'ived. Thus whore 
a servant is killed in the employment of his master, the master is not 
liable for negligence for which the servant could not have sue<l him 
(Seftior v. TKard, 6 Jur. N. S. 172. See Widget/ v. /’ox, 2 Jur. 
N. S. 955). 

(5) In cstiinating the doma^ the reasonable expectation of pecuni- 
ary advantage which the surviving relatives had from the deceased is to 
1)0 taken into account, and the probable pecuniary loss sustaine<l by his 
death. Funeral and mouruii^ expenses are not to he included ( Dalton v. 
iS'. E. Ry, Co., 4 C. B. N. C 296: Franklin v. B. Ry. Co., 3 H. & 
N. 211 : 4 Jur. N. S. 565). The pecuniary loss is the only damage 
n*coverable {Blakt v. Midland Ry. Co., 18 Q. B. 93). A widow, e. g. 
cannot recover for loss of her deceased husband’s society and protection. 
Actual damage to the parties on whose behalf the action is brought 
must be proved, and tne plaintiff is not entitled to a verdict with 
nominal aami^s on proof merely of death by negligence (Dnchworth 
V, Johnson, 4 11. & N. 653 : 5 Jur. N. S. 630). See further Bullcn and 
Leake, 2d. ed., 285 : 1 Chitty’s Statutes, 1083 note : Chapman v. Roth* 
4 Jur. N. S. 1180 ; Bramali v, Lees, 29 L. T. 111). 
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Not more ihnn one nr- 
tion to f>e brouifht : to 
be cont^Guced within 12 
months. 


Chiim fbr loss to tho 
rsUte may be nddod. 


deliver 


2. Provitlctl alwoTs Uiafc not moro than one action or 

8uit sbali be brought for, and in ra«- 
pcct of the aame subject-matter of 
complaint, and that every such action 
shall be brought within twelve calen- 
dar months after the death of such deceased person ; pro- 
vided that, in i»ny such action or suit, the executor, 

administrator or representative of 
the deceased may insert a claim for, 
and recover any pecuniary loss to the 
estate of the deceased occasioned by such wrongful net, 
nejjlect or default, which sum, when recovered, shall ho 
deemed part oi' the assets of the estate of ilie deceased. 

Tbe dams^OB pivon for the loss t9 the family will be distributable 
atufkiigst the (amily under the provisions of ^»ction 1. 

3. The plaint in any such action or suit shall give a 

full particular of the person or per- 
sons for whom, or on whose behalf, 

such action or suit shall bo brought, 
and of the nature of the claim in respect of which damages 
sfiall be sought to be recovered. 

The direclion as to the insertion of the particulars in the plaint 
was made to nrcommodate the pravisions of the Act to the practice 
of the Mofussil Courts. 

4. The following words and expressions are iotcuflcd to 

have the meanings herebj^ aHsigned 

them respectively, so hir ns such 
meanings are not excluded by the context or by the nature 
of the subject-matter, that is to say, words denoting tho 
singular number are to be undersU^ to a[){>ly also to a 
plurality of persons or things, and words denoting the 
masculine gender are to be understood to apply also to 
persons of the feminine gender ; and tho word “ person” 
shall apply to bodies politic and corporate ; and the word 
** parent'' aliall include father and mother, and grand-father 
and grand-mother (n) ; and the word ** child” shall include 
son and daughter, and grand-son and grand-iinugliter, and 
step-son and step-daughter. 


Construction of Act 


(<i) But not stGp'fathcr nor »tcp>moth«v. 
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ACT No. VIII. or 1865. 


Passed bt the Legislative Council of India. 

{Heceived the assent of the Governor General cm the I7ih February 1855.) 


An Act to amend the law relating to the office and duties of 

Administrator General 


Whereas it is expedient to amend the law relating to 

tlie office and duties of Administrator 
General ; It is enacted as follows r — 


1. In each of the Presidencies of Fort William in Bengal, 

Dcrignation of the Fort St. George, find Bombay, there 
Admini'.tiators General shall be an Administrator General, 
ill the ihv«c Prcsukncics. The said Administrators General shall 


be called respectively the Administrator General of Bengal, 
the Administroior Genc'ral of Madras, and the Administra- 
tor General of Bombay. 


2. Such officers shall bo appointed and may he suspend- 

Appointment, s.ispcn- Of removed by the authorities 

kin and removal oCAU- hereinafter mentioned respectively, 
ministrators Gcrieiul. jg entr 

The Administrator Geiu'ial of Bengal, by the Governor 
General of India in Council. 

The Admini'^trator General of Madras, and the Adminis- 
trator General of Bombay, by the Governments of those 
Presidencies respectively. 

3. Any peisou now holding the office of Administrator 

^ . General at any of the ^:aid Presidencies, 

ingmcumbenu. continue to hold the same, sub- 

ject to the provisions of this Act. 


Admlnistnitor Gvnv Tftl '^'he Administrator General 

pot to bo deemed nii ofti- shall not be deemed in that capacity 
fcr of the SupiTineCoiirt. Supreme Court. 

5. All letters of administration, which, since the passing 

tion granted to hy the Supreme Court of 

•iaRticAi Begirt rar of the Judicature at Fort St, George to the 
Modnu Sujiromo Court Ecclesiastical Registrar of that Court 

KstabM. Ac. traiivferritl to estates, 

Adninirtmior Ccncral. effects and interests, books, papers aud 

documents, now vested in. or belong- 
ing to the said Ecclesiastical Registrar, or under hb control, 
by virtue of any such letters of administration, are by this 
Act transferreti to and vested in him as Administrator Ge- 
neral of that Presidency, and such letters of administration 
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shall have the same eOect in all respects as to an^ act here- 
after to be done or required to be done under this Act as if 
they had been granted to him as Administrator General 
€. The two oflSoes of Ecclesiastical Registrar of the 

Th. i«-nfAd»i«i.- Supreme Court and AdminUtrator 

t»ior Oencfrai of MaSim General may be held by the present 
may hold the oSftcje of Administrator General at the Presi- 
acclMiHitel Hegiatrar. St George. With that 

Otherwise no Admin it- exception, no person now holding the 
trator General to be Ec- oflBce of Administrator Oenenu, or 

cletiiitical Kcgittrar. hereafter to be anpoinied to such 

1 oflBce, in any of the said Presiden* 


Administrator General 
not to hold any other 
office withoot lanctioD of 
Oovemmeot. 


oflBce, in any of 


Presiden- 


cies, shall hold the oflBce of Eccle- 
siastical Registrar, nor, without the 
express sanction of Government, any 
other oflBce, together w^ith that of 
Administrator General. Provided that 


nothing in this Act shall prevent the present Administrator 
General of Bengal from holding the office of Receiver of the 
Supreme Court of Judicature now held by him. 

7. Unless the Governor General of India in Council or 


Security to be aivcR hy tl® Governinoot with the sanction of 
Adminittrator General. the Governor General of India in 
Council shall otherwise order, every Administrator General 
hereafter to be appointed shall give security to the E^t 
India Company for the due execution of his office, for one 
lakh of Rupees by his own bond and for another lakh of 
Rupees, or for separate sums amounting together to one 
lakn of Rupees, by the deposit of Government Securities or 
by the joint and several bond or bonds of two or more 
sureties to be approved by Government, or partly by such 
deposit and partly by such bond or bonds ; provided that 
every Administrator General may, with the consent of Go- 

Subatiiution of fccu- verument, substitute either of the said 
rity or 8ureti«t. two last mentioned kinds cf security for 

another previously given for such last mentioned lakh or 
any part of it ; and every Administrator General may, with 
the consent of Government, aud shall from lime to time 
when required by Government so to do, cause fresh sureties 
to be substituted for any of those previously bound so iar as 
the security shall relate to the due execution of bis office 
for the time then to come. 


S. Ko Administrator General shall be required by the 
Sio scoority to be to- i^upreme Court to enter into any 
quifodby ^pretaeCewrt administration bond, or to give other 

** security to the Court, on the 

muuftntor Oeuend. of 


in virtue of his office. 
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AdmiDiitrator General 
entitled to letters of 
admin ifftrution, unless 


-/• 1 .! 


9. Any letters of administration, or letters ad coUigenda 

bona, which shall hereafter be graft- 
ed by the Supreme Court of Judica- 
ture at any of the said Presidencies, 
shall be granted to the ASministrator 
General of the Presidency, unless they 
shall be granted to the next of kin of the deceased ; and it 

Administrator General 18 hereby declared that the Adminis- 
cntitied in preference to trator General of the Presidency shall 
creditor or friend. deemed to have a right to letters 

of administration in preference to that of any person merely 
on the ground of his being a creditor or friend of the 
deceased. 

]0. The words next of kin*' shall be deemed through- 

Construction of words out this Act to include a widower or 
“ next of kin.” widow of the deceased, or any other 

person who, by law and according to the practice of the 

KccWiMticalBtprtm Courte, would be entitled to letters 
not to be entitled to ad- of administration in preference to a 
imniHtration by rcasou of creditor of the deceased. Provided 

that no Ecclesiastical Registrar or 
other Officer of any of the said Courts, shall, l>y reason of 
his Office, be deemed entitled to any letters of administra- 
tion or ad coUigenda bona, or have any grant thereof made 
to him. 

11. If any person, not l>eing a Muhomedan or Hindoo, 

shall have died, whether within anv 
of the said Presidencies or not, and 
whether before or after the passing of 
this Act, and shall, if a British subject, 
have left assets exceeding the value 
of five hundred Rupees within any of the said Presidencies, 
or any of the Provinces or places subject thereto, or shall, 
if not a British subject, have left personal assets exceeding 
five hundred Rupees within the lo<^ limits of the jurisdic- 
tion of the Supreme Court of Judicature at any of the said 
Presidencies, and no person shall, within one month after 
his death, have applied for probate of a will, or for any 
letters of administration of bis estate, the Administrator 
GeneAl of the Presidency in which such assets shall be is 
hereby required, within a reasonable time after he shall have 
had notice of the death of such person, and of his having 
Jeft such assets as aforesaid, to take such proceedings ss may 
^ necessary to obtain from the Supreme Court of Judica- 
ture at BU^ Presidency letters of administration to the 
etiects of such person, either memlly or with a will 

Pravlte M to sMets annexed, as Uie case may require. Ph- 
4tiXZoft$4i. vided that assets, which any person 


When administration 
of ostatea of peraons 
other than Mahomedans 
or HindooB is to be by 
Adiuiuiatrator GeueraL 
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may be entitled to collect, receive, ordUpoAe of, by virtue 
of a ceitiftciite granted under Act XX of 1841, shall not be 
deemed assets ^vithiu the meaning of this Section, 

This Section does not prevent the Administratar Oenerid Ihoni 
adminiiiterinfr ettates of less value than Rt. 500. 

Where there are no next of kin and the Crown i« conief^uently enti- 
tled, the Adminiatrator General may take out adminuitratiun without 
•peciol apfioiiitment. He wUl be trustee for the Crown of tlie surplus 
i^emoifiin^ in his hands after payment of debu and due admiuUtratioii 
of the estate v. Menditta^ 1 Houln. 62*2, 626). 

The phrase * applied for probate* — means, of course, * applied ta India* 

12. Whenever any person, whether a Mahomedau or 

Upon death of any Hindoo or not, shall die leaving RA«eu 

person leaving assets within the local limits of thejurisdic* 

within local limits, the Mujestv s Supreme C\>urt 

i^Srngwf’diL^Adm?- of Judicature at any of the imid Pro- 

liiNtmtor General to ap- Bideiicics, it shall Ih) lawful fur the 

ply for administration. Court, upon the application of any 

person interested in such assets or in the due administration 
thereof, either as a creditor, next of kin (a), or otherwise, or 
upo.i the application of a friend of any infant who may ho 
60 interested, or upon the application of tho Adrninistrahir 
General, if the applicant shall satisfy the Court that danger 
is to 1)6 apprehended of the misappropriation of such assets, 
unless letters of administration of tlie effects of such person 
are granU d, to make an order directing the Administrator 
Cieneral to apply for letters of administration of the effects 
of such person. 

The ban* p<»MibiUtY tbnt the Act of limitntiona may ultimately 
be<'<*Mie a bar to the recovorrof assets, is ni»t sucb d«n"er of ujisappro- 
priiition as warrants tlie pranling to the Administrator (ifiieral of an 
order under this Section {CJtrdar Ddt Vallaha Dum^ 1 Mad. 11. C. liep. 


Semble a debtor to the estate of a deceased person caonot apply for 
an order under this Section {Ibid.). 

13. Section XX Act No. XIX of 1841 is hereby 
Repeal of BectioD 20 repealed, except as to acts done and 

Act XIX of 1841. except as to any case in which an 

order shall have been made before the coinmencement of 
this Act, 

14 . Whenever any person, whether a Mahomedan or 

Hindoo or not, shall have died leav- 
»“g moveable or immoveable property 
in local limits, rtmtnuir, within the local limits of the juristlic- 
if property is in dan^r, JJ^|. Mjyetty • Supreme 

^^'toc^l^ id bold Courts of Judicature, and such Court 
tbe tame utiiil r^ht ii shall be satisfied that danger is to be 
or adminittiw- apprehended of the misappropriation 
isaMrui property, b^ore it 


(a) See Scctioii 
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can be ascertained who may be legally entitled to the 
succession of such property, or whether the Administrator 
General is entitled to lettersof administration to such deceased 
person, it shall be lawful for the Court to authorize and 
enjoin the Administrator General to collect and take posses- 
sion of such property and to bold or deposit or invest the 
same according to the orders and directions of the Court, 
and in default of any such orders or directions, according to 
the provisions of this Act so far as the same are applicable 
to such property ; and the Administrator General shall be 

Rate of coixunUsion entitled to a commission of one per 
payable in such case. Cent upon the amount of all personal 

assets collected or received by him in pursuance of such 
order ; and in cose letters of administration of such effects 
shall l)e afterwards granted to the Administrator General, 
the said commission of one per cent, shall be deemed a part 
payment of the commission payable to the Administrator 
General under the letters of administration. Any order of 
Court made under the provisions of this Section shall entitle 
tho Administrator General to collect and take possession of 
such property, aud if necessary, to maintain an action for 
the recovery thereof. 


So long as »n order under this Section is in force unrevokcd, the 
Administrator General’s right to tho possession of the property is clear, 
for it is ati enactment to provide for secure possession pendenie lite on 
allegatioD and proof to the satisfaction of the Court of danger of 
misappropriation or waste : the order is like a probate or letters of 
administration, so far as respects the title under it to get in the 
pniperty {Uogg ▼. Hurrydost 1 Booln. 656). 

The object of this Section is to prevent the estates of Natives from 
being wasted or misapplied when one of the next of kin obtains 
possession of the whole property. In such case, whenever the 
Adniinistnitor General muy be t»rdeix?d to n[»ply for administration, tho 
person in possession, if justly entitled to administer, may always 
prevent administration being granted to the Administrator General by 
making out a preferential tiUe aud giving the necessary bond as 
security : see S^. 16. 

15. The Administrator General of 
the Presidency may be appointed an 
Official Trustee under Act No. XVll 
of 1843. 


Administrator General 
mav bo Official Tmstec 
utnier Ae( XVII of 


Repealed by Act XVII of 1864 [An Act to cowititnte an office of 
Ofickol Tnutcc). But Section 6 of this Act provides that the Adoii- 
niftrator Genei^ or Officiating' Administrator Glenerai for the time 
l>eing of any of the Presidencies shall be eligible for the office of 
Offi^ Trustee of that Presidency. 

16. Ifiu the course of prooeediqgs to obtain letters of 
Probate te be granted admimstration under tiie provisions of 
to mentor appearing In Section 11 Of Sec. 12 of this Act, any 

appointed by a will of the 
General to obtain admi- deceased shall appear according to the 

practice of the Court and prove the 



of kin appen^r or gi%o 
weccMar;)’ wwority, letters 
of adiintiiHtnition to lie 
{'muted to Adminutnitor 
funeral. 
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will and accept the office of exmitor, or if anj person shall 
appear acoordinp to such practice anti make out his olum to 
letters of admimstration as next of kin of the deceased, and 
aliall give such security as shall be required of him by law 
or by the practice of the Court, the Court shall grant pro- 

Costs of proceedings Or letters of at’ 

taken by the Adaiintstri- t rat ion accordingly, and shall award 

ont ^ Administrator General his costs 

of the proceeding! so taken by him. 
to be paid out of the estate as part of the testamentary 
expenses thereof. 

17. If no person shall appear according to the practice 
If no cxecotor or next of the Courts and entitle himnijif to 

probate of a will, or to a grant of 
leitorji of adininieilratinn, as next of kin 
of the dm‘nKed, or if tiie pt^rson who 
fehall entitle hiiUKelf to a grant of 
administration nhall neglect to give such security as shall \»e 
required of liim by law or according to the practice of tbo 
Court, the Court siiall grant letters of administration to the 
Administrator General. Provided that, in the case of an 
Administration to cf- application being made under Section 

12 of this Act for letters of adminis- 
tration to the effects of a 
Mabomedan or Hindoo, the 
may n'fuse to grant letters of adminis- 
tration to any person if it be satisfied 
that such grant is unnecessary for the 
protection of the assets, and in such caso the said Court 
shall make such order as to the costs of the application as 
it shall think just 

In tbe case of Mahammadant and fltndtifi the Adminiatrator (General 
is bound to administer tbe etiects of Muhammadans and Iltmluii, 
aocordinfl to the Muhammadan or lliodu law, as the case may be 
(Commula JUyder^ Mort. 1). 

18. Nothing in this Act is intended to preclude the 

Administarator General Administrator General from applying 

not pr^uded (mro ap- to the Court for the letters of ad minis- 


feetg of deceased Maho- 
Riedans or Hindoos not 
to be granted under Sec- 
tion 12 unless required 
to protect tbe assets. 

Costs of uDDocetBary 
application. 


lU Miy OMKS ^ 

within one month after of One month from the death 
death of deoeased. deceased. 

19. If any letters of administration, which shall lie 
After revocation, kt- granted to the Administrator General 

under tbe provisions of this Act, shall 
i.a. Qj! recalled, the 

so far as regards tbe Administrator 
General and all persons actiog under 
his authority in pursuande thereof, 
be deemed to have been only voidable, 
except as to any act done by any such Administrator 


tert of administnuioii 
' to Adninittmor 
uonenu lo do aonsea m 
to him to hsvs boon void- 
sbfeoiib^. 

fiaeoptkm. 
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m w 

or acts done by Adminis 
trator General prior to 
revication of Adminis* 
tration nprm production 
of a ill, shall M deemed 
Yalid. 


General or other person as afore^ai(], after notice of a 

will or of any otlier fact which would 
render such letters of administration 
void. Provided that no notice of a will or of any other fact 
which would render any such letters of administration void, 
shall affect the Administrator General or any person actiofir 
under his authority in pursuance of such letters of adminis- 
tration, unless, within the period of one month from the 
time of giving such notice, proceedings be commenced to 
prove the will or to cause the letters of administration to be 
revoked, nor unless such proceedings be prosecuted without 
unreasonable delay. 

20. If any letters of administration which shall be grant- 
What paymenta made under this Act, shall be revoked 

upon the production and proof of a will, 
all payments made or acts done by or 
under tbe authority of the Administra- 
tor General in pursuance of such letters 
of administration prior to the revocation 
thereof, which would have been valid under anv letters of 
administration lawfully granted to him with such will annexed, 
shall 1)6 deemed valid, notwithstanding sucli revocation. 

21. If an executor or next of kin of the deceased, who 
In what caiiea Court shall not have been personally served 

with a citation, or had notice thereof 
in time to appear in pursuance there- 
of, shall establish to the satisfaction of 
the Court a claim to probate of a will 
or to letters of administration in preference to the Adminis- 
trator General, any letters of administration which shall be 
granted by virtue of this Act to the Administrator General, 
may be recalled and revoked, and probate may be granted 
to such executor, or letters of administration granted to such 
UnleM ft will is pror* Other person as aforesaid. Provided 

that no letters of administration, which 
shall be granted to the Administrator 
General, shall be revoked or recalled 
for tbe cause aforesaid, except in cases 
in which a will or codicil of the deceased shall he proved, 
unless the application for that purpose shall be made within 
one year after the grant to the Administrator General, and 
tbe Court shall be satisfied that there has been no unreason- 
able delay in making the application, or in transmitting the 
authority under which the application shall be made. 

22. If any letters of administration, which shall be 

Ootu of obtaining ad- granted to the Administrator General 

in pursuance of this Act, shall be 
refoxed, the Court may order the oo^ 
of obtaitiing such letters of adminis- 
tration and tbe whole or any part of 
any commission which would other- 


may recall Adroinistra 
tor General** adminis- 
tration and grant probate, 
ac., to executor or next 
of kin. 


application to revoke 
tion must 
one 

and without 
delay. 


>ne V 
need 


oar 

kaa 


mlaiatmtloB, oomoiMiion, 
BvocatkMi, 
Coark to 

, — Adminii- 

trator Oenaoral oat of tbe 
asMta. 
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ttise have liecn pavable under this Act, together with the 
costa of the Administrator Qenoral in any proceedings taken 
to obtain such revocation, to be pai<l to or retained by the 
Administrator Geneiiil out of any assets belonging to the 
estate/ 


of adniiniiitrution, 
(Jistrihution (»f aftiieU by 
Adininiiitrtttor General to 
ho alloaod all 

clainiM of which be had 
no notice. 


When letters of adniiniatmtion which had been ffranlcd to the Adnii- 
fiiatnUor General of Madraa were recalled, and lie hail merely taken 
manual nosaetision of cash, Governinent promtaaory notes and the title 
deeds of lease-holds belonging to the deceased, the High Oonrt allof¥e<l 
him commisKion at the rate of per cent, on tlie cash and the value 
of the notes, but refused to allow it on the lease- holds I Mad. 

li. C. Rep. 171 ). 

23. Any paymoot or delivery of assets to any legatee, or 
After one year from ^ pc^sun oiititled in dibtnlnuion, 

which shall lio made by an AdininiH” 
trator General after the expiration of 
one year from the grant of the letters 
of administration und(*r which such 
payment or delivery shall be made, 
shall be allowed to the Administrator General os against all 
creditors and other claimants against the estate, uf who.se 
debts or claims he shall not have hud notice before making 

such payment or delivery. Provideil 
that nothing herein contained hhall 
exempt the person to whom such pay- 
ment or delivery shall he made, from any liability to refund 
to which he would otherwise bo liable, and provided also 

that no notice of any debt or claim 
shall affect the Administrator General 
unle.s.H proceedings to enforce tho didit 
or claim be commenced within one month after the giving 
of such notice and be prosecuted without unreasonable 

delay. 

** According" to the general law, an Administrator is l>ound to take 
notice of all ilebts of rmird, whether be has actual notice or not, and 
tliia distinction, aa well as all (|UCNtton as to wiiellier in tho case of 
oilier debts tiie notice should not be by suit, is got rid of by Suction 
23” (liUcAie V. SloA^i, 2 Mml H. C. 235, 265). 

24 All letters of administration, which shall be granted 
- # , • • . to any Administiator General in 

t'lontobegtanted tr.Ad- Virtue of hi8 office, shall be granted 

Baiuistrator General in to him by his name of office, and all 

virtue of his Office. letters 01 a<hninistration heretofore 

granted to the Ecclesiastical Regktrar or Administrator 

General officUllv^ or which shall bo 
Authority gifwi by granted to any Administrator General 
ioch letters. virtue of hU office, hall authorize 

the Aflministrator General for the time being of the same 
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or. 


Admiuistrntor Gene ml 
to sue or lx* Hued in Ins 
vrjirfHentntivcenpacit)' by 
bik name of oflicc. 


Presidency to act as adminialrator of the estate to vvliich such 
letters of administration shall relate ; and all estates, eifects 

^ , - and interests, which, at the time of 

Adminihtrator General, the death, resignation or removal from 
c&tttto, &c., to \cst in office of any Administrator Gfeneral, 
hucccssor. be vested in him by virtue of 

sucli IcIUts of administration shall, upon such resignation or 
removal, cea^e to be vested in him, and shall vest in his 
successor in office immediately upon his appointment there- 
to ; and all books, papers and docu- 

And office books to be nients kept by such Administrator 
tmnBforred. 

bo transferred to, and vested in his successor in office. 

^rim power ^ivon by this Section “ to act as administrator of tbe 
estate” antborises tbe Administrator General to retain for bis own 
debt {^Ititchie v. Stokes^ 2 Mad. II. C. 255, 2(14). 

All actions, suits or other proceedings, which shall 

be commenced by or against any Ad- 
ministrator General in his represent- 
ative character, may be brought by 
or against him by his name of office, 
and no suit, action or other proceed- 
ings already commenced, or which 
shall he commenced against any per- 
son as Administrator General, either alone or jointly with 
any other person, shall abate by reason of the death, resig- 
nation or removal from office of any such Administrator 
General, but the same may, by order of the Court, and 
upon such terms as to tlie service of notices or otherwise as 
the Court may direct, be continued against his successor 
immediately upon his appointment, in tbe same manner as 
if no such death, resignation, or removal had occurred. Pro- 
vided that nothing hereinbefore con- 
taiued shall render any such successor 
personally liable for any costs incurred prior to the order for 
continuing the action or suit against him. 

26. The Administrator General of each of the said Pro- 

bo Tc- sidencies under any letters of adminis- 

by Aaministralors tratiou which shall be granted to him 
Gcnortl iu his official character, or under any 

probate which shall be granted to him of a will wherein he 
shall be named as executor by virtue of his office, and the 
Administrator General of Madras under any letters of admi- 
nistration which are vested in him by Section 5 of this Act, 
shall be entitled to receive a commission, at the following 
rates respectively ; viz , : 

Tbe Administrator General of Bengal at the rate of 3 per 
and the Administrators General of Madras and Bom- 


Proviso. 
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baj respectively at the rate of 5 per cent., upon the amount 
or value of the assets whicli they shall respectively collect 
and distribute in due course of adraiuistraiiom 


The Administrator General acoounts for alt the intcreat which 
accrues from the day of (he ic^ttnior's death, and makca no pn>(it on 
the aaacta which come to his hands, exclusive of his tixc<l ootumission. 
f V. Davidati^ Perry Or. Cs. 54, 57)*. 


27. The Commission which the Administrator General 
What expensss, Ac,, of c.'\ch of the said three Presidencies 
commission is to cover. shall be entitled, is intended to cover 

not merely the expense and trouble of collecting iho awis, 
but also his trouble and responsibility in distributing tluMu 
in due course of administration. It is therefore enacted 

that ono-bair of such cotnmisBion Khali 
ITow payable, payable to and retained by such 

Administrator General upon the coll<M!tion of the aHSt^ls, and 
the other half thereof shall be payaldo to tho Adniinistmtor 
General who shall distribute any as^ds in tho due course 
of administration, and may Ik* retained by him upon such 
a.mmi«ion <liH»rjl'Ution Tho amount of tho cm- 

to h« deemed a (Iititiibu- mission lawhilly retained hy an Ad- 
tion. miuistrator General upon the distri' 

bution of assets shall bo deemed a distribution in the duo 
course of administration within the meaning of this Act. 


The hwt ffentenro of Ihiti Section w.!?? ifUroducctl lo meet ri <li(Ticul|y 
rai«iHi by the Audi(«ir>» at Madraa an to wIuIIkt ibe AdiiiiniHlrator 
Cicneral waj< to he allowed eofiiiiiiM>jnn upon ids eomrnisHion. It be 
colle<'U K'<. 100 ami dit-tributet UT, n fuinio'i M Iim ctunnii««i(in, he 
does as subsUintiaiiy dislrtlHife 100 as it Ih» paid 100 and rctu'ivetl 
back 3. In Hmli a ciiHi: be docs ti<»t n ceive coiinnif‘!'ion upon his 
commission, but cudy 3 per ctmt. upon tin* amtnnit distributctl. 'I hc 
Auditors would only allow at the rale of 3 p(’r cent, upon 07. whicli 
would have intrt*<Jueed great confusion into tin* am ttunts as the 07, 
and comiui, ‘ ion on it at the rate of 3 per cent, would not amount 
to ICO. 


28. The Governments of the said Presidencies of Fort 


Commission of the Ad- 
iDiniitrators General of 
Madras and Bi mbay may 
be reduced ami agutn 

raised. 


8t Ooorgo.nnd Hombay resfwxtively, 
may, with the s.uiction of the Governor 
General of India in Council, from time 
to time, order ihe aforrjsaid rate of 
commission hereby aulliori/^etJ to be 
receivoil hy the Administrators General for thoHC Picaiden- 
ci©« respectively to be reduced and again to be raised. Pro- 
vided that the commission so to l>e 
received shall not at any time exceed 


Proviso. 


five yer cent of ilie assets colh'cUul, anil that no person now 
holding tho u6Bce of Administrator General of either of the 
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said Presidencies of Fort St. George or Bombay shall, by 
any such order, be deprived of the tight to receive and 
retain for his own use, a commission at the rate of three per 
cent, in respect of all assets collected and actually adminis- 
tered by him. 

29. The Administrator General shall defray all the 

expenses of the establishment neces- 
sary for his oflSce, and all other 
charges to which the said office shall 
be subjected, except those for which 
express provision is made by this Act. 

30. No person other than the Administrator Geneial 

acting officially, shall receive or retain 
any commission or agency charges for 
anything done as executor or admi- 
nistrator under any probate or letters 
of administration, or letters ad colli- 

genda hona, which have been granted by the Supreme Court 
of Judicature at Fort William in Bengal since the passing 
of Act No. VII of 1849, or by either of the said other Sii- 
prenie Courts of Judicature since the passing of Act No, II 

Ppcrific bequest in of 1850, or which shall hereafter be 

favor of executors not granted by either of the said Courts ; 

but this enactment shall not prevent 
any executor or other person from having the benefit of any 
legacy bequeathed to him in his character of executor, or by 
way of commission or otherwise. 


Administrator General 
to defray expenses of 
establishment and all 
other charges not ex- 
pressly provided for. 


Commission or agency 
not to he charged by ex- 
etuitor or administrator 
otlicr than the Adminis- 
trator General. 


Bee the Indian Succession Act, 1865, Section 128. 

31. The Administrator General of each of the said 

Admmistr.t«r General Prfidcncies shall enter into books, 
to keep a separate account- to be kept by him for that purpose, 
hook tor ejich estate, to bo separate and distinct accounts of each 

estate, and of all such sums of money, 
bonds and other securities for money, 
goods, effects, and things, as shall come to his bands, or to 
the hands of any person employed by him, or in trust for 
him, under this Act, and likewise of all payments made by 
him on account of such estate, and of all debts due by or to 
the same, specifying the dales of such receipts and payments 
respectively, which said books shall be kept in the Adminis- 
trator General’s Office, and shall be open for the inspeotioa 
of all such persons, pnictitioncrs in the said Courts and 
others, as may have occasion to inspect the same, at office 
hours, paying only such reasonable fee as bath been, or shall 
be, from time to time, fixed by the Government and pub* 
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lished in the official OazetU of the Presitlency to ahtch tha 
same may relate. 

•Tilts is ncftrly Section 10 of the repetlcd Act VII of 1S49» which, 
follows iWtion S of the Statute 55 (ico. Ill, cap. S4. On 8ec« 
tion 10 of Act VII of 1855 it has been hdd thst every claimant on the 
estates of deceased persons, administerei) by the Adniinistrator Gene- 
ral (however the title be derived) and every person interested in Such 
estates (though remotely) has a right to inspect on lawful o<'Casions tho 
boftks relating to such estates in the hands of the Administrator Gene- 
ral. But such right of inspection cannot be extentled to ail verse liti- 
gants claiming adversely to those interested in such estates, ^riiore- 
fore when a debtor to an estate wassueil by the .Vdministrator General, 
and in aid of his defence to the action, claimeil inspection of the hooks 
and accounts of that estate in the Administrator Oenerafs oflice, a 
rule for a mandamus was discharged (The Queen v. Sandee^ 1 Tayl. 
A Bell, 411). 

32 . The Oovemraent shall have power, from time to 

^ , . time, to make and alter any ironoral 

Government msv make , ’ , , 

and a'tcr rules and orderi rillcs and onlcrS COnslstetit With the 
consistent with this Act. provisions of this Act, for tile safe 

« 4 1 r . custody of the assets and securities 

For custody of assets. . .1 t 1 

which shall come to tiie hands or pos- 
For remittance of mo- session of the Administrator Ooneral, 

and for tho remittance to tho East 
India Company at their House in England of all sums of 
money which shall be payable or belong to persons resident 
For guidance of Ad- lu Europ. or in Other cases where 
minisirator General. fiuch remittances shall bo recjuired, 

and generally for tlie guidance and government of the 
Administrator General in the discharge of his duties ; and 
may, by such rules and orders, amongst other things, direct 
what l>ooks, accounts and statements, in addition to those 
mentioned in this Act, shall be kept by the Administrator 
General, and in what form the same shall be kept and what 
entries the .<ame shall contain, and where ilie same shall 
l»e kept, ami where and how tho assets and socuritios be- 
longing to the estates to be administered by such Adminis- 
trator General shall be kept and invested or deposited, 
pnding the administration thereof, and how and at wliat 
rate or rates of exchange any remittances thereof shall lie 
made. Unless any such rules shall he made and published, 
ProvijK) « to rulc« now the rules now in force in each of the 
In fore®. said Presidencies so far as the same 

are LtA inconsigtent wdth this Act, shall be of tho same force 
and effect as if the same bad been made and published 
under this Act 

33. Such orders shall be published in the official Oa^ 
roblinukin of onlew, zettez of the several Presidencies, and 

Ac. it ghall be the duty of the several Ad« 

ministrators General to obey and fulfil the same, and the 
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fiamc nhall bo a full authority and iudemnity for all persons 
acting in pursuance thereof. 

The Administrator General of each of the said Pre- 

Administrator General sidencies shall, twice in every year— 
to furnish half-yearly that is to say, on the first day of 
Bchcduics. Ac. March, and on the tenth day of Au- 

gust, or on the first day on which the Supreme Court of 
tl udicature at the Presidency shall be sitting after those 
(lays, or on such other days as the Government shall, by 
any rules or orders to be published as aforesaid, direct — 
exhibit and deliver, in open Court, a true Schedule showing 
the gross amount of all sums of money received or paid by 
him on account of each estate in his charge, and the 
balances during the period of six months, ending severally 
on the thirty-first day of December and thirtieth day of 
Junenext before the day of delivering such Schedule, and 
a true list of all bonds or other securities received on ac- 
count of each of the said estates during the same period ; 
and also a true Schedule of all administrations, whereof the 
final balances shall have been paid over to the persons enti- 
tled to the same, during the same period, specifying the 
amount of such balances, and the persons to whom paid, 
8chodalc« to bo filed which Schedules shall be filed of 
and published. record in such Supreme Court of 

Judicature, and shall, within fourteen days afterwards, be 
published in the oflScial Gazette of the Presidency T)y the 
said Administrator General ; and copies thereof in triplicate 
shall be delivered by such Administrator General to the 
Secretary of the said Presidency, and shall be sent by the 
Governor thereof to the Court of Directors of the East India 
Company, in order that the said Court of Directors may, if 
they think fit so to do, order the same to be deposited at 
the East India House, London, for public inspection, and 
may cause notices to be published in the London Gazette 
and other leading newspapers, that such Schedules are open 
to inspection there, or may make such other orders respect- 
ing the same as they may think fit 
85. The Government shall, from time to time, appoint 
GoTerameut to appoiut an auditor or auditors to examine the 
Auditor*. accounts of the Administrator General 

at the times of the delivery of the said Schedules, and also 
at any other time when the Government shall think fit. 

36. The Auditor or Auditors shall examine the Schedules 

Auditor* to fxamine accounts, and report to the Go- 

8oh«dale, and report to vemment whether they contain a full 
Goreraineot. account of every thing which 

ouglit to be inserted therein, and whether the books which, 
by this Act, are, or which, by any such general rules and 
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orders as aforesaid, shall bo directed to be kept bj the Ad- 
ministrator General, have been duly and rcgulurly kept* and 
whether the assets and securities nave been dtily kept and 
invested and deposited in the manner prescribe by this 
Act, or which shall be prescribed by any such rules and 
orders to be made as aforesaid. 

37. Eveiy Auditor shall hare power to summon as well 

Auditoni to have pow- the Administrator General ns any 
er to iuromon witnosiies Other person or persons whoso pro- 
and to call for hooka, gence he may think necessary, to 

attend him from time to time; and 
to examine the Administrator General, or other party or 
parties, if he shall think fit, on oath or solemn affirmation, 
to he by him administered ; and to call for all books, papers, 
vouchers and documents which shall ap[>ear to him to he 
necessary for the purp^mes of the said releronce : and if tiio 
Administrator General or other person or persons when sum- 
moned shall refuse, or without reasonable cause, neglect to 
attend or to produce any book, paper, vouchor or document 
required, or shall attend and refuse to be sworn or make a 
solemn affirmation, when by law an affirmation may be sub- 
stituted for an oath, or shall refuse to be examined, the Au- 
ditor or Auditors shall certify such neglect or refusal in 
writing to the Supreme Court of Judicature at the Presiden- 
cy ; and every person so refusing or 
forDon»ftuend- neglecting shall thereupon be punish- 
able, in like manner as if such refusal 


or neglect had l>een in contempt of the Supreme Court, 

38. The costs and expenses of preparing and publishing 

CcHitj of preparing the said Schedules and copies thereof, 

Schedule, &c. how to tic and of every such reference and exami- 

nation as aforesaid, shall be defrayed 
by all the estates to which such Schedules or accounts shall 
relate, wliich costs and expenses, and the portion thereof to 
be contributed by each of the said estates, shall be ascertained 
and settled by the Auditor or Auditors, subject to the ap- 
proval of the Government, and shall be paid out of the said 
estates accordingly by the Administrator General 

39. If, upon any such reference and examination, the 


Aaditon to report 
fpectallj to Govenuiieni. 
if oecoontt aj^taur not 
correct. 


Auditor or Auditors shall see reason 
to believe that the said Schedules do 
not contain a true and correct account 
of the matters therein contained, or 


which ought to be therein contained, or that the assets have 
not been duly kept and invested or deposited in the manner 
directed by this Act, or whicb shall be directed by and such 
rules and orders as aforesaid, or that the Administrator Ge- 


neral has failed to comply with the provisions and diroctioni 
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of tliis Act, or of any such rules and orders, be or they shall 
rejwrt accordingly to the Government. 

40. The Goveminent may refer every such report as last 

aforesaid to the consideration of the 
'*^*' *^*^^ Advocate General for the Presidency, 

who shall thereupon, if he shall think 
fit, proceed summarily against the defaulter or his personal 
representative in the Supreme Court of Judicature int he 
Presidency, by petition for an account, or to compel obedi- 
ence to this Act or to such rules and orders as aforesaid, or 
otherwise as he may think fit, in respect of all or any of the 
estates then or formerly under the administration of such 
defaulter ; and the said Advocat#^ General shall have power 
to exhibit interrogatories to the said Administrator General, 
or other person or persons, defendants, who shall be bound to 
answer tlie same as fully as if the same had been- contained 
in a hill filed tor the like purposse ; and the Court shall have 
power upon any such petition, to compel the attendance in 
Court of the defendant or defendants, and any witnesses who 
may be thought necessary, and to exomine them orally or 
otherwise as the sakl Court shall think fit, and to make and 
enforce such order or orders as the Court shall think just. 

41, The costs, including those of the Advocate General, 

and of the reference to him, if the same 
tn sliall be directed by the Court to lie 

defendant or defendants, or out of the estates rateably as the 
said Court shall direct ; and whenever any costs shall be re- 
covered from the defendant or defendants, the same shall 
be repaid to the estates by which the same shall have been 
in the first instance contributed, and the Court sliall have 
power to order the Administrator General, or other person 
or persons, defendants, to receive his or her costs out of the 
said estates, if it shall think fit 

Order, of the Coort *'« 

tohRYe same effect imd made by any of the said Supremo 

lobe executed io samo Courts sliall have tlie same effect, 

manner as decretal or- executed in the same manner 

as decretal orders. 

43. Whenever any person, not being a Mahomedan or 

In CM* Admini^ Hiudoo, shall have died, whether 
trator General may grant within any of the said Presidencies or 
ccrtiflcaic, and whether liefore or after the 

passing of ibis Act, and shall, if a British subject, have left 
personal assets within any of the said Presidencies or any of 
the Provinces or places subject thereto, or shall, if not a 
British subject, have left personal assets within the local 
limits of the jurisdicliou of the Supreme Court of Judicature 
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at any of the said Presiciencte^ and lettera of administration 
of his effects shall not be taken out for three mouths after 
his death, and the Administrator General of such PresideiH 
cy shall be satisBed that such effects do not exceed in the 
whole five hundred Rupe^ he may, if he shall think fit, 
at any time before administration of such effects shall be 
grant^, grant to any person claiming to be entitled to a 
principal share of tlie eflects of the deceased, ceitificates 
under his hand, entitling the claimant to receive the sums 
or securities for money therein severally mentioned, belong- 
ing to the effects of the deceased, to tiie value of any sum 
not exceeding in the whole five hundred Rupees. 

Act XXVI of 1S60, Section 2. 

The Adminiflirator General cannot grant a certifioate under tliia 
Section in reii>ect of any tuin of money depoaked in a GovernmctiS 
Savings Bank. Act XXVl of 1855, Section 4. 

** If he shall think tit," this implies a right in the Administrstor 
General to admimster, if be pleases, estates of a less valtte than Rs. 500. 
1 Bouln. 624. 


44. The Administrator General shall not he bound to 

grant any such certificate, unless ho 
shall be satisfied of the title of iho 
claimant and of the value of the 
effects of the deceased, either by 
the oath, affidavit, or solemn i^rm- 
ation of the claimant (which oath, affidavit or affirmatioo 
the Administrator General is hereby authorized to 

or by such other evidence as he shall 


Administrator Gene- 
ral not bound to grant 
ceitiScate unless tadi- 
fled of claimant's title, 

&C. 


administer or take) 
require. 

45. Any such 

CertiSeate with receipt 
annexed to be a sufficient 
discharge. 


Froviso. 


certifioate, with a receipt annexed 
under the band of the person to whom 
the certificate shall be granted, shall 
be a full discharge for payment or 
delivery to him or her of the money or security for money 
therein mentioned, to the person paying or delivering the 
same : but nothing in this Act shall preclude any executor 

or udmioisirator of the deceased from 
reodvering from the person recetving 
the same, the amount remaining in his hands, after deduct- 
ing the amount of all debts or other demands lawfully paid 
or discharged by him in due course of administration ; and 
any creditor or claimant ag^st the estate of the deceased 
shall be at liberty to recover bis debt or claim out of the 
assets received by such person, and remaining in bis hands 
unadminisiered, in the same manner and to the same extent 
as if such person had obtained letters of administration to 
the estate of the deceased. 

S 1 
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not bound to take out 
aduiinistration on account 
of effccU in respect of 
which he has granted 
certificate. 


Fee for certilicato. 


46. The Administrator General shall not be bound to 
Administrator General takeout letters of administration to 

ike estate of any deceased person on 
account of the effects in respect of 
which he shall grant any such certifi- 
cate, but he may do so if he shall 
discover any fraud or misrepresentation made to him, or 
that the value of the estate exceeded five hundred Itupees. 

The object of this clause is to relieve tbe Administrator General 
from taking out adiimiigtration to sueh sauill estates when he grants 
certifieates. 1 Boaln. 624. 

47. For every such certificate the Administrator Gene- 

<c«t eotitled to charge a fee 

O 

calculated after the rate of three 
Kifpees in the hundred on the amount mentioned in the 
certificate. 

48. Every person who, having been sworn, or having 

Tenalty for falso swear- taken a solemn affirmation under this 

big, Ac. Act, shall wilfully give false testimo- 

ny upon any examination authorized by this Act, shall be 
deemed gtulty of perjury, and, if convicted, shall be liable 
to bo punisheil accordiuLdy. 

49. It is hcieby declared to be a misdemeanour, punish- 

Penalty for Trading. [y impri^onnient, for 

any Admiuistrator General to trade 

or traffic for his own benefit, or for the benefit of any other 

person or persons whomsoever, unless 
60 far as shall appear to him to be 
expedient for the due management of the estates of which 
letters of administration shall be granted to him, and for the 
sole benefit of the several persons entitled to the proceeds 
of such estates respectively ; but this exception is not to l>e 
construed to alter the civil liabilities of the Administrator 
General as trustee of such estates. 

50. And whereas it appears from the books and 

Accnmuiation of in- accounts of the Administrator General 

tertin io handi of the Bombay, that, on the thirtieth day 

at Bombay to be transfer- oi June 1851, there were in his charge 
red to Ute E. 1. Company. Government Securities and cash, 
arising from accumulatioDS of intereet on estates heretofore 
administered by, or in the charge of, the Ecclesiastical 
Regifttrar of the Supreme Court of Judicatare at that 
Presidency, over and above the amount of interest heretofore 
allowed on the administration of such estates, it is further 
enacted as follows : — The Administrator General of Bombay 
shall forthwith transfer and pay the said Government Secu- 
rities, and cash balance, and any other Government 


Exception. 
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rities and cash which, at the time of the passing of (his Act, 
shall* or may be in his charge, or under his control in respect 
of such aecumalatiofis of interest, or any additions then^to, 
to the Accountant General and &ib-Treasurer of Bomliay 
to be carried to the account and cretlit of the East India 
Company, for the general purposes of (lovernment ; ami the 
receipt of the Accountant and of the Sub-Treasurer of 
Bomimy for any monies or securities so paid or transferred 
to them under the prorisions of this Act, shall be a full 
indemnity and discharge t-o the Ecclesiastical Registrar 
and Aduiiuistrator General for any such payment or 
transfer. 


61, The net proceeds of all estates in llio official 
In the Mednui and charge of tlie Adininisfrnfor Gi neral 


BnmlHiy Pr6KMletic*ies,the 
prot'eotfs of EaUtea an- 
clatnitKl for 15 yearn to 
be trmnnferred to the E.L 
Cuniimny. 


of cither of the Presidencies of Fort 
St George or Bombay, and which 
now appear, or shall licreafter np|M?ar, 
from the official books and arcounts of 


the Ecclesiastical Registrar and of the Administrator (ienernl 
of either of those Presidencies, or from the official books and 
accounts of either of those officers, to have l)eon in official 
custody for a period of fifteen ymrs or upwards, without any 
claim thereto Laving l)een made and allowed, shall l»o trans- 
ferred ar.d paid to tlio Sub-Treasurer of the East India 
Company at Fort St. George and Bombay respectively, and 
be carrie<i to the accf»unt and credit of the Eiwt India 


Company, for the general purp«>^es of Government ; and (bo 
receipt of the said Sul^- Treasurer and Atrounlant GenenJ 
shall l)e a full indemnity and discharge to the said Adininis- 
tralor General for any such pay meal or Iranslcr. Jh ovided 

that tins Act shall not aulborizo any 
transfer or |>aymeiit of any such pro- 
ceeds as ab>re8aid, pending any suit already iuttlitutcd, or 
which shall be hereafter instituted, in respect thereof. 


62. If any claim slmll be hereafter made to any part 
.... .. of the securities, monies, or procee^ls 

hr claimant to recover which shall 1)6 camed to the account 
principal moiMf to trans- or credit of the East India Company 

under the provisions of this Act, and 
if such claim shall lie established to the satisfaction of the 


Administrator General and Accountant General to the Go 


vernment of Fort St. George and Bombay, for the time 
l)eing re^eclively, the said Accountant General shall direct 
the Sub-Treasurer of the Presidency to pay, and the Sul>- 
Treasurer shall thereupon pay, out of the monies of the East 
India Company in faU custody, to the claimant, the amount 
of the principal so carried to the credit and account of the 
said East India Company, or so much thereof as sliall appear 
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to be doe to the claimant. If the claim shall not be estab- 
lished to the satisfaction of the said Administrator General 
and Accountant General, the claimant may apply by petition 
to the Supreme Court at the Presidency against toe East 
India Company and Administrator General of the Presi- 
dency for the time being, and after taking evidence, either 
orally or on affidavit, in a summary way, as the said Court 
shall think fit, the said Court shall make such order on the 
petition for the payment of such portion of the said princi- 
pal sum as justice shall require, which order shall be bind- 
ing on all parties to the suit. 

53. Section VI. Regulation XV. 1806 of the Bengal 

HegnlatioM repealed. 7’ R^»tion 1 V. 

of ] 809 of the Madras Code arc here- 
by repealed. 

54?. Whenever any British subject shall die leaving 
llah Judge in certain personal assets within the limits of 
to uke charge of the jurisdiction of aZillah Judge, and 


Killah, anJ to report to effects of the deceased, it shall be 
Administrator General. the duty of the Zillah Judge to 

report the circumstance without delay to the Administrator 
General of the Presidency, retaining the property under his 
charge until letters of Administration shall ‘ have been 
obtained by the Administrator General or by some other 
person from the Supreme Court of Judicature, when the 

f iroperty shall be delivered over to the person obtaining such 
etters of Administration, or, in the event of a will beinjr 
discovered, to the person who may obtain probate of the 
trill. 


But now see Section 3S0 of the Indian Succession Act, 1865. 


55. In the construction of this Act, the word “ Govern- 

of Art. ^ ^ deemed to mean 

the Governor General of India m 
Council, so far as the Act relates to the Presidency of 
Fort William in Bengal or any place subordinate thereto, 
and the person or persons tor the time being adminis- 
tering the Executive Government of the Presidency, so 
far as the Act relates to the Presidencies of Fort St. George 
and Bombay respectively ; the words " letters of adminis- 
tration" shall include any tetters of administration, whether 
general or limited or with a will annexed, and letters orf 
colHaenda bona. Words in the masculine gender shall 
include the feminine ; and words in the singular number shall 
include the plural, and vice vend; unless where such 
cousiruction would be inconsistent with or repugnant to tba 
coutexU 
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66. Atts VII of 1849 and II of 1850 are hereby repeal* 

lUiMai Art*. ^ letters of admiDistration 

which shall hereafter be applied for 

or granted. 

57. Nothing in this Act is intended to require the 

Act not to apply to Administrator General fo take prooeod- 
adminitti^on of otuiet ings to obtain letters of administra* 
of toldien or uiUm, estate Or efibcts of any 

officer or soldier or other person subject to any Articles of 
War, or to the estate or effects of any officer, seaman, or 
other person dying in the Marine Service of the East India 
Company, callml the Indian Navy, unless when the Admin- 
i«itrator General shall l>e duly authorized or required so to 
do by the Military Secretary, or other officer having similar 
powers with regard to the estate or effects of any officer, 
seaman, or other person dying in the Indian Navy ; nor is 
anything in Uiis Act contained intended to interfere with or 
alter the provisions of any Act of Parliament for regulatiitg 
tlie payment of regimental debts and the distribution of the 
effects of officers and soldiers dying in the Service of the 
East India Company, or of any Articles of War, or of any 
Act of Parliament relating to the Indian Navy. 

^ commence and 

C«a«encem«,t<.f Act 

1855. 


ACT No. XXVI OF 1860. 

BT THE LiSaitLATIVE CoUSCIL OF il 

ike oktetU of ike Governor- General on ike 3Uf A5i^ I SCO), 


An Ad to amend Ad VIII of 1855, {relating to the office 
and dutiee of Adminietrator OenenU). 


Whereas itii expedient to amend Act VIII of 1855, 

relating to the Office and duties of 
Preamble. Administrator General ; It is enacted 

as follows : — 


1. The Administrator General shall, when duly author* 

AdmiBiftmtor Geoeril o** required so to do by the 

ineertaia caaee to eectre Military Se(^tary io Government, 

and ^ribt^ ^eeetote secure and distribute the assets of the 
and 


dier, or other person subject to any Articles War, in all 
cases in which such estate and effects do not exceed on the 
whole five hundred Rupees, charging the estate with a 
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commission of three per centum only. Provided always that 

it shall not be necessaryfor the Admin- 
istrator General to take out letters 
of administration ia cases referred to in this Section. 

This Section was enacted to meet a difficulty raised by the Admin- 
istrator General of Madras, who declined to administer such estates, 
alleging, as was the fact, that the provisions of Sections 11 and 43 
of Act VIII of 1853 were permissive, not imperative. 

2. If in cases falling within Section 43 of Act VIII of 

Grant of oertidcato to 1855, no person claiming to be entitled 
creditors. to a principal share of the effects of 

the deceased shall within tnree months obtain a certificate 
from the Administrator General under the said Section of 
the said Act, or letters of administration to the estate and 
effects of the deceased, the Administrator General may 
administer the estate without letters of administration in the 
same manner as if such letters of administration had been 

f rauted to him, and if he shall neglect or refuse to take upon 
liniself the administration of the estate and effects, he shall 
upon the application of a creditor and upon being satisfied 
of his title, grant a certificate in the same manner as if such 
creditor were entitled to a principal share of the effects of the 
deceased, and such certificate shall have the same effect as a 
certificate granted under the provisions of the said Section 
of the said Act, and shall be subject to all the provi- 
sions of the said Act which are applicable to such certificate. 

Provided that the Administrator Ge- 
neral may, before granting such certi- 
ficate, if he think fit, require the creditor to give reasonable 
security for the due administration of the estate and effects 
of the deceased. 

Thifi 18 intended to enable creditors of small estates under Rs. 500 
to obtain their dues in cases in which the next of kin may decline to 
apply for a eertifiate from the Administrator General, or in which 
having applied and been refused, he declines to apply for letters of 
administration. 


Proviso. 


3. Whenever any person holding the Office of Adminis- 
Appointment of Offlei- trator General shall obtain leave of 
Adminiitratof Go- absence, it shall be lawful for the 

Government to appoint some person 
to officiate as Administrator General, and such person while 
so officiating shall be subject to the same conditions and be 
l>ound by the same responsibilities as the Administrator 
General by any law now in force or that may hereafter be 
enacted, and he shall be deemed to be Administrator General 
for the time being under Act VIII of 1855, and shall be 
liable to give security under Section 7 of the said Act in like 
mauBer as if he had been appointed Administrator General. 
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ACT No. IV. OP 1865. 


Famisd bt tbb Ootibiiob-Obnbbal or Inma in Covnctl. 
{Ueciwed the auent of the GotferMt- General an the 22nd Februarjf 1 8ti5). 


A)i Act to exempt the Estates of decreased Officers aiui 
Soldkn delivered over to the Adminiitmior Geyieml of 
Bengal^ Madras, or Bombay, frtm the operation of the 
twenty-sixth Section of Act No. VIII of 1855. 


Preainble, 


WiiEBEAS under or by virtue of the twentv-slxth Section 

of Act No. VIII of 1855 {to amend 
the Law relating to the Office and 
Duties of Administrator General), the Administrator 
General of each of the Presidencies of Fort William iti 
Bengal, Fort St. George, and Bombay is entitled to receive 
a commission at the rates respectively therein mentioned 
upon the amount or value of the assets which he siiall 
collect and distribute in due course of ndniinistration ; 
And wherea.s by the 21 st Section of ** The Regimental llcbts 
Act. 18G3," it is declared that an Administrator General 
shall not be entitled to take, and it shall not be lawful for 
him to take, a percentage on the property of an Officer or 
Soldier dying on service exceeding three per centum on the 
gross amount coming to his ban^j) if preferential charges hnvo 
been previously paid, or on the gross amount remaining 
in his hands after payment by him of preferential charges, 
as the case may be ; It is enacted as follows 

1. In this Act — 

The term Officer*' means a Commissioned Officer of 

Interpretation CUuse. Ht^r Majesty *8 Army or of Her Ua- 
“Oflic«r.’' iesty 8 Indian Army. 

The term Soldier*^ means a Soldier of Her Majesty's 

Army or European Soldier of Iler 
Majesty 8 Indian Army, including a 
Warrant and a Non-Commiagioned Officer. 

2. From and after the passing of this Act, the 20th 

Section of Act No. VIII of 1855 shall 
not applv to cases in which tho 
perty of an Officer or Soldier 
on service shall come to the bands of 
the Administrator General of any of 
the said Presidencies, under tho 9th 
or the 1 2th Section of ** The Regi* 

mental Debts' Act| 18C3 and such Administrator General 


“ Soklicr.” 


Act VlII of 1S55, Sec* 
lion S6, not to epp^j to 
prop4^ of OfUceiB end 
ik>Idierf driog oo lenrioi 
which ihail come to 
hmods of Adnuaiitrstor 
General. 
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sliall not be entitled to take, and it shall not be lawful for 

him to. take, a percentage on any such 
property exceeding three per centum 
on the gross amount coming to his 
hands after the passing of this Act, if 
preferential charges, as defined by the 
4th Section of the said Statute, have oeen previously paid, 
or on the gross amount remaining in his hands after pay- 
ment by him of such charges, as the case may be. 

3. This Act shall be callod “ The 
Administrator Generals Act, 1865/' 


Administrator General 
only entitled to a coromis- 
sion of three per cent, on 
^rosa amount of such pro- 
perty. 


Short Title. 


The English Statute called The Regimental Debts’ Act, 1863, 
(26 & 27 Vic., c. 57) provides that the Administrator General shall 
in no case take a larger commission than S per cent, on the assets 
of Military estates made over to his charge. The Indian Act VIII 
of 1 855, however, allows the Administrators General of Madras and 
Bombay to take a commission of 5 per cent, upon suoh^ assets, 
^'liore is no doubt as to the law, for under the Indian Councils* Act, 
1861, the English Statute, having been passed since 1861, would over- 
ride the Indian Act. But still there is an evil in the Indian Act 
stating a diderent rate of charges ; and therefore, in accordance with 
the wish of the Secretary of State, this Act was pasted so as to bring 
Indian into harmony with English legislation. 
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XXVI of 1860 ... 199, 229. 

XVII of 1864 ... 214. 

IV of 1865 ... 231. 

X of 1865 ... 1, 205. 

XXI of 1865 ... 16, 18, 23, 203. 


Ademption explained, 113. 

when demonstrative legacy not liable to, 114. 
of specific bequest of right to receive debt, 1 1 4. 
proiantOy 115. 
of stock, 116. 

when removal of thing bequeathed does not constitute, 1 17. 
by receipt by testator or his representative, 1 1 8. 
not by reason of change of subject by operation of law, 118, 119. 
not by reason of change without testator’s knowledge or sanction 


120 . 


not by loan of stock specifically bequeathed, if replaced, 1 19, 
not by sale of stock specifically be(|ueatlied, if equal quantity of 
•ame stock repurchased, 119. 
not by subsequent provision for legatee, 128. 

Additional words presumed to give addiUonal meaning, 55. 

Administration, with copy annexed of authenticated copy of will proved abroarl, 
135, 136. 

necessity 138, 139. 
persons who cannot lake, 139. 

entities administrator to intestate’s rights u if granted imme* 
diatcly after his death, 140. .... 

IcUert do not valkiate iutermeJiate acts if injurious to 


estate, 140. 


F I 
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AdmiuiiiiratioD, grant of, where executor has not renounced, 140. 

with will annexed, where executor renounces or falls to accept 
within limited time, 141. 
to universal or residuary legatee, 141. 
to representative of residuary legatee, 142. 
to person entitled to administer in case of intestacy, 142. 
to legatee having beneficial interest, 142. 
c. t. a. to creditor, 142. 
when citation issued before grant of, 142. 
order in which connections oy marriage or blood are entitled 
to, 143. 

association of persons with widow in, 143. 
grant of, where no widow or widow excluded, 143. 
right of deceased’s mother to, 148, 144. 
kindred of eq^ual degree equally entitled to, 144, 
widower’s right to, 144. 
to a creditor, 1 44. 

court of, regulated by kx loci rei sitae^ 145. 
until will produced, 146. 

with will annexed, to attorney of absent executor, 146. 
to person to whom if present letters c. t, a. might be granted, 
147. 

to attorney of absent person entitled to administer in case of 
intestacy, 147. 

with will annexed during minority of sole executor or sole 
residuary legatee, 147. 

limited till one of several minor executors or residuary lega* 
tees complete 18 ... 148. 
fof use and benefit of lunatic jus habens, 148. 
pendente lite^ 149. 

with will annexed, for limited purpose .specified in will, 149. 
to attorney limited according to the purpose to which the 
j)ower is limited, 1 49. 

limited to trust property in which grantee is beneficially in* 
terested, 150. 
limited to a suit, 150. 

limited to the purpose of becoming party to a suit to be 
brought against absent executor or administrator, 151. 
limited to collection and pi’eservation of deceased’s property 
and giving discharges for debts due to his estate, 151. 
to person other than him who under ordinary circumstances 
would be entitled, 152. 

with will annexed, subject to an exception, 152, 
subject to an exception, 153, 
of the rest, 153. 

of effects unadministered, 153, 154. 
supplemental grants of, 154. 
alteration in grants of, 155. 
revocation for just cause of grants of, 1 55. 
practice in granting letters of, 157, 168. 
ibrm of grant of^ 165. 
when granted, 167. 
conclusiveness of, 160. 
suit, costs oil 176, 177. 

Adminibtrator defined, S. 

all deceased's property vests in, 135. 
entitled to intestate's rights, 140. 

his intermediate acts not validated if injurious to estate, 140. 
his right to recoup himself when administration revved, 169. 
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Adnuniitrtior, 'powers of, 170, 171. 

purchase by, 172. 
de bonis ifon, 1 73. 

Admimstrttor General, saving of rights of, 190. 

Act Vm of 1855, 210. 

by whom appoint^ suspended or removed, 210. 
not an officer of High ('ourt, 210. 

not to hold any other office without sanction of Government, 211. 

security to be given by, ‘ill. 

no security required on grant of loiters to, 211. 

entitled to letters unloffs granted to next of kin, 212. 

preferred to creditor, 212. 

or ordinary pecuniary legatee, xxviii. 

when be is to administer, 212. 

may be directed to apply for administration if assets in danger, 2 IS. 

— enjoined to collect and hold assets in danger, 213. 
cominission of, under Scetion 14 of Act VIII of lfio5 ... 214. 
under Act Ko. IV (»fl8()5 ... 2.31. 
when mlministration revoke<l, 21t), 217. 
under Section 20, 218, 219. 
of Madras and Bombay, 211). 
may be Official Trustee, 214. 

probate granted to executor appearing in course cd‘ proceedings by , 
214. 

costs of, when probate granted, 214, 21.^. 

" ' ' ' ■ unnecessary ap]mrfttlon l)y, 215. 

— * when letters revoked, 210. 

• incum*d prior to order for continuing suit against, 218. 

may apply for letters within one month after death, 215. 

voidability (after revocnlion) of letters granted to, 215 

validity of payments made Ac. prior to revtaatiou, 210, 

recalliog ol a<iuiinistration granted to, 210. 

distribution of asset .m by, 217. 

refunding by person receiving payments by. 2*7. 

uotice oidebt or claim to, 217. 

letters granted by name of office, 217. 

tuthoritv given by letters to, 217, 21 h 

estates, &c. to vest in successor of, 218. 

lues and is nued in his representative capacity, 218. 

DOQ-abatement of suits against, 2iH. 
expenses covered hy conimission of, 2)9 * 
defrays expenses of cstablihhment, 220. 
to kera separate accounts of each estate, 220. 
rules WT guidance of, 221 . 

•cheduiea fun)ishi<l by, 222. 

certificate granted by, 224, 225, fee for, 220. 

must not trade, 220. 

zillah Judge to take charge of deceased’s property and report to, 228. 
when administration to estates of soldiers and tiailuri may be granted 
to, 229. 

grant certificate to creditors, 230. 

Omciating, 230. 

Adulteiy excludes widow ftom administration, 143. 

Advancements not to be brought into hotchpot, 22, 23 

Advocate Gaieral, reference to, under Act VlII of 1855, See. 40, 224, 

Affirmation, District Judge may examine upon, 103. 

Age bow confuted, 24. 

Agent, money in bands of not included in ^ ready money* or ^ money in band,* 54 
Afien may will, 25. 

be adttisiftrtter, 139. 
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Alteration of will, 29, 41. ^ 

in grants of administration, 154. 

Alternative, bequest in the, 63. 

Ambassador, non-acquisition of domicile by, 11. 

Ambiguity, evidence as to testator's family or property, admissible in cases 
of, 45. 

“ Among” creates tenancy in common, 75. 

“ And” when not construed “ or,” 47. 

Animus manendi^ 8, evidence of, 8, 9. 

Animus testandi^ must be proved in case of papers of general character, 27. 

formal will invalid in absence of, 27. 

Annuity created by Will, payable for life, 124. 
vesting of, 125. 

annuitant's option to take nmney appropriated to purchase of, 125. 
abatement of, 126. 
satished before residue paid, 126. 
abatement of sum beejueathed to produce, 182. 
value of, to be treated as a general legacy for purpose of abate* 
ment, 182. 

commencement of, when no time fixed, 196. 
payable quarterly or monthly, when first payment due, 186. 
dates of suceessive payments oi^ when time fixed for first pay- 
ment, 186. 

apportionment oli 186. 
interest on arrears of, 193. 

money to be invested to produce, 193. 

Animlincnt of grants of probate or administration tor just cause, 155. 

Appeal to Ilign Court from oniei’s of District Judge, 169. 

Application, bequest with direction as to, 103. 

Ap[M)intment, power of, defined, 37. 

general power of, executed by general bequest, 59. 
implied gilt to objects of power in default of, 59. 
doctrine of election applies to cases of, 133. 
of executor, 13G. 

Apportionment of annuity, when annuitant dies between times of payment, 
186. 

Armenians subject to Indian Succession Act, 1865, 200. 

* Army Surgeon’ included in ‘ Soldier', 34. 

Arrears of interest, bequest of debt does not carry, 53. 
bequest of,. 53. 
ol annuity, interest on, 193. 

Arlizan, preferential payment of wages of, 177. 

Assault, right of suit for, docs not survive, 171. 

Assent of executor, necessity of, 1 82. 

cficct of 183. 

express or implied, 183, 184. 

conditional, 1 84. 

to his own legacy, 184, 185. 

principle on which required, 185. 

when he renounces probate, 185. 

gives effect to legacy firom teautor's death, 185, 

when it should be given, 1 85. 

by one of several executors, 173. 

Assets distribution of, aAer notice, 194. 

creditor may follow, 194. 

Associate with widow in mlmioistnition, 143. 

Association included in * Person', 1 . 

AtUohos, noD-acquiaittoii of domicale hy, 11. 

Attestation of Wnl, 31. 

^ no pinkuiir fiirm of, necessary, 31. 
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Attestation should be bj signature, not mark, 32. 
not by sealing, 32. 

nor by acknowledgment of nrcvhms signature, 32. 
not required by Hindiis^ ^ ills, 36. 
of altera^ons, 41, 42. 

Attorney, grant of administration to, 146, 147, 149. 

executors, donees of power of sale, cannot sell by, 172. 

Auditors of Administrator General's accounta, 222. 
to examine schedule, 222. 

power of, to summon witnesses and call for books, 223. 
to report specially, if accounts incorrect, 223, *224. 

proceedings on such report, 224. 

Baba Ldlls, 200. 

Balance at a banker's, 54. 

Banker, cash-balance at testator's, included in debts, 53. 

Bank-notes, included in * money,* 54. 

Bank stock not included in ‘ aecurities for money, ’ 54. 

Barrister, residence as a, does not change English domicile into Indian, 9. 
Bastard, domicile of origin of a, 7. 

when be may take under gill to legitimate children, 4 , 5. 
bequests to, 67, 68, 69. 

Bequests, void for uncertainty, 56. 

general power of appointment execute<1 by, 59. 

to heirs, &c., of a particular person without (|ualirying ti'i nw, 61. 

to representatives, etc. of a particular jHirson, 62. 

without words of limitation, 62. 

in the alternative, 63. 

to a person, followed by words tlescriWng a Hass, 61. 
to a class of nersons under a general (k’seription, (k#. 
repeated in the same will, or in the will and a cmJicit, 69. 
residuary, 71, 72. 

vesting 73, when payment or possession postponed, 87. 
lame of, 73, 74. 
joint, 74. 
in common, 74. 

to testator I child or otlier Kneal tlescpiulant, 76. 

to a described class of whom some predecease testator, 77. 

void, 79, 87. 

to a person by i particular description, who is not in existence at 
testator's death, 79. 

to a person not in existence at testator's death subject to a prior 
bequest in the will, HO. 

when the vesting may be delayed be^owl the lifetime of a person 
living at testator's decease and the inmority of the legatee, 81. 
to a data with regard to some of whom it is inoperative by R<aMoii 
of rules apinst remotenesa, 83. 

failure of tubse<tuent, by reason of prior, bequest being remote, 83. 
to religious or charitable uaas, 85. 
vesting of^ when payment or poweMion postponed, 87. 
when contingent, 89. 

whon made to such mmnbers of a class as shall have attained a parti* 
colar age, 91. 
onerotia, 91, 92. 
contingent, 92. 

to sra of oertiia penoni as iball be forviving at a specified 
period, 93. 
conditional, 94, 95. 
on an impoasible condition, 95. 
on an ill^al or unmoral coadkiott, 
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Bequests with a condition precedent, 95, 96. 

to A and on failure of prior beauest, to B, 97. 
oTer, conditional upon the happening of a apecified uncertain 
event, 98, 99. 

with directions as to application and enjoyment, 103. 
of a fund not severed from testator’s estate, for cerUun purposes some 
of which cannot be fulfilled, 104. 
to an executor, 104, 105. 
specific, 105, 111. 
demonstrative. 111, 112. 
ademption of, 113, 119. 

payment of liabilities in respect of subject of, 120. 

completion of testator’s title to subject 121. 

of things described in general terms, 123. 

of the interest or produce of a fund, 124. 

of annuities 124, 126. 

to creditors and portioners, 127. 

of things described in general terms, 123. 

“ Between” creates tenanc^y in common, 75. 

Bills of exchange indorsed in blank included in ^ money’, 54. 

included in ‘ debts’, 53. 

Blank spaces in will, non-effect of, 27. 

not filled up by parol evidence, 57. 
for name ot legatee, not filled up, 45. 

Blind person may moke a will, 25. 
attestation in case of, 33. 

Board and lodging, debt for, preferential, 175, J76. 

Bond, held testamentary, 27. 
administration, 165. 

form of, 165, 106. 
assignment of, 166. 
voluntary, 179. 
paid before legacies, 180. 
not included in ‘ money in my house,’ 54. 

“ Books” includes Mss, in volumes 53. 

British India defined, 2. 

Brother of intestate, right of, 20, 22. 

Brown v. rule in, 00. 

Buddhists, Indian Succession Act does not apply to succession to property 
of, 200. 

Burmese, 200. 

Burning, revocation of will by, 42. 

CAnEBOKUM Qranti, 153. 

Calls, exoneration of stock from, 122. 

Capital of testator’s estate applicable to satisfy annuities, 126. 

* Carelessness, probate of will minus a clause introduced by, 27. 

Cash,” does not include a promissory note payable to order, 53. 

Caveat against the grant of probate or administration, 163. 
form of, 1 64. 
stamp on, 164, 202. 
effect of, 164* 

Certificate granted by Administrator General, 224 
Cessate grant, 154. 

Change of words, 47. 

hv operation of Uw of subject specifically bequeathed, 
of subject without testator’s knowledge, 1 19. 

Chapin of ship may make a privileged will, 34. 

Oharitahle uses, bequest to, 85, 86. 

surplus rents of estate beqjueathed to, 87 
See 
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ChariUblet when beqaett not deemed^ 87. 

trust, effect of bequest on secret, 87. 

Charity defined, 8& 

‘ Child’ 

in venire ea mere^ considered as existing, 14. 
means a legitimate child, 67, according to law of country where 
parents domiciled at time of its conception aud birth, 18. 
dying before testator, bequest to, 76. 

Children, their advancements not to be brought into hotchpot, 22. 

* by his present wife,' bequest to A and his, 64. 
in a will means lineal descendants in first degree, 6.7. 
bequest to, means children alive at testator’s death, 77, 78. 

China included in * household furniture* 63. 

Choice, domicile of, 8. 

Choses in action, 4. 

Citation to executor who has not renounced, 1 40. 
to next of kin, 142. 
stamp on, 202. 
iva Nkrkyanis, 20Q. 

Civil Froc^ure Code, to regulate Courts in granting probate and ndmn. 15« 

to rejipilate procedure in contentious cases, 168. 

Civil Service, effect on domicile of residence in, 0. 

Class, effect of words describing a, when added to a bequest to A, 64. 
bequest to a, 65. 
bequest to a dcscrilied, 77. 
survivorship in case of bequest to a described, 77. 
of whom some within rule against perpetuity, 83. 
bequest to members of, attaining a particular age, 91. 

Code of Civil Procedure, 158, 168. 

Codicil, defined, 2. 

presumably revoked by destruction of Will, 40. 
the presumption may be repelled, 40. 
separate probate of, subsequently found, 138. 
discovered afler grant of aummistntiou c, t. n., 155. 

Coercion invalidates will, 28. 

includes fear though imaginary, 28. 

Collateral relationship, woids expressive of, ipf)ly to half 1 lood, 66. 

Collection of deceased’a property, 175. 

(Collusion between purchaser and mortgagee, 172. 

Commission to examine witnesses, 1G3. 

or agency charges, not receivable by any person but the Ad- 
ministrator General, for any thing done as exor. or admor., 220. 
Committee, grant of administration to, 148. 

Commorientes, law concerning, 73, 74. 

Company included io *• Person,” 1 . 

Compensation for loss occasioned by death of person caused by actionable 
wroDp;, 207. 

Completion, of title to thing bequeathed, 121. 

of contracts, by executor, 175. 

Conditional bequests, 94, 102. 

transmissible to legatee’s representativess, 87, 88. 

Condition precedent, performance of, cv prU, 95, 96. 
subsequent, to be strictly fulfilled, 99. 
performance of, within specified time, 102. 
executor appointed on, 137. 

Conditional will, nnlhty oli 41. 

Consanguintty, defined, 18. 

lineal, 18. 
colkiera], 14. 
table of, 15. 
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Consent, conditions ns to marria^ with, 96. 

of husband to wile's taking out proba^ 137. 

taking out administration, 139. 

Construction of wills, 43. 

haying eflect to be preferred, 64. 

Consul, non-acquisition ofdomkjtle bj, 11. 

('ontentious proceedings, 168. 

Contents of will, probate of, 145. 

Context, material word supplied from, 46, 47. 

Contingency, doctrine of laj^ extend to cases of gift on, 74. 

C’ontingcnt will, 25, 41. 

Contingent legacy, date of vesting of, 89. 
bequests, 92, 93, 94. 

transfer of residue to residuary legatee giving security, 188. 

interest, doctrine of election applies to, 129. 

liabilities authorise demand of indemnity from legatee, 180. 

( contracts, completion by executor, of testator's, 1 75. 

Copy of Will, limited probate of, 145. 

when the original exists, 146. . 

Corporation, included in ‘Person,’ 1. 

may take land in India by devise, 30. 
aggregate may be named executor, 137. 

(,k)8t8 on failure of plea to establish fraud, 28. 

of enforcing production of testamentary papers, 158. 
of obtaining probate or letters, 176. 

of reference to Advocate General under Act VlII of 1855, Sec. 

40, ... 224. 

‘ C’ousins,’ ‘ Cousins german,’ how construed in a will, 66. 

Creditor, legacy to, 127. 

grant of administration, c. C a. to a, 142. 
grant of administration to, 144. 
admon. to exors. of a, 144. 
not to attorneys of, to recover debt, 144. 
should declare date on which debt became due, 144. 
to bring part payment under Section 283 into account before sharing 
proceeds of immoveables, 179, 

Criminal, may make will, 25. 

('rops, stock on farm includes growing, 54. 

C'rowu, right of, when intestate leaves neither widow nor kindred, 17. 
takes the property subject to the mteatate’s debU, 17. 
mnt by, 17. 

(’rown deoU, priority of, 178, 179. 

('umulalive legacies, 69. 

Cunyavlidis, 200. 

Curtesy, tenancy by, 5. 

Cypr^ doctrine as to cbiritiefl, 87. 
performance of condition, 06. 

Pam AGES in suit by representative under Act XIII of 1855, 201. 

Danger of misappropriating assets warrants grant to Admiiustrator General 
of oraer, 213. 

‘ Daughter* means a legitimate daughter, 67, 

De bonit ftoii, grants, 153. 

Deaf person may make a will, 25. 

mute may moke a will, 25. ^ 

dumb and blind person cannot make a will, 25. Bee Addiwda. 

Death of one of aevenJ guardians, 28. 

gifts in contemplation of^ 133, 135. 

Deathbed charges, 175. 

persuasion used to testator on, 29» 

‘ Debenture* includes a policy, 53. 



Debts, what incimlett in !}eqiiest of, 53. 

to be paid equally and rateably by exor or adraor, 177, 178. 

domicil of deceased to regulate payment of, 178. 

of record, 178, 179. 

by specialty, 17B, 179. 

by simple contract, 179. 

to be paid before legacies, 180. 

bequest of, 113. 

Declaration, of desire to acquire Indian domii'lle, 10. 
by testator as to destruction of will, 40. 
evidence of, otlmissiblc in case of Intent ambiguity, 45. 
when admissible to rebut presumption as to when alterations were 
made, 41 . 

by creditor seeking admon, 144. 

Defacement of sane testators will while of un.sonnd mind, 20. 

Defamation, right of suit for, does not survive, 171. 

Demonstrative legaey <lefined. 111. 

non* ademption of, 114. 
of stock, no interest on. 111. 
right under, 181. 
abatement of, 111, IH‘2. 

Deposit of Will containing bequest to religious or charitable uses, RG. 

Deposit account, money on, not included in “money at my Hankers,” 54. 
Description of subject comprises property answering that di'scription at testa- 
tor's death, 57. 

* Descendants’ 66, bequest to A and his, 64. 

Desertion of children to lead immoral life, excludes widow from admon, 
143. 

Destruction, revocation by, 38, 39, 40. 
is an e(]ui vocal act, 40, 
must be ammo rerocandi^ 40. 
of one of two duplicate wilh, 40. 
oi will, 40, 41. 

of wife’s will by husband's compulsion, 41. 
of will during insanity, 41. 
revocation of will by, 42, 

of revoking instrument does not revive will, 43. 

Destroycil will, establishment of, 40. 

Devastavit defined, 197. 

by neglect to get in any part of assets, 107. 
by co-executor, 108. 
by wife, 198. 

Distraint by executor befiire probate, 170. 

Distribution of asseta, 194. 

of intestate’s property, 18, 23. 

where be leaves lineal descendants, 1 8 , 20. 

where he leaves no lineal descendants, 20, 23. 

District Judge, defined, 2. 

his jurisdiction in granting and revoking probate and administra- 
tion, 157. 

his fmwers in relation to granting probate and administration, 157. 
may compel production of testamentary pafKjrs, 157, 158, 
procedure ot Ourt of in relation to granting probate and ad- 
ministration, 158. 
in contentious cases, 168. 

when to interfere for protection of deceased’s property. 1 59. 
grant of probate or letters of administration by, 159, 164, 165. 
nas dberetionary power to refuse application, 159, 160. 
may examine petitioner in person on oath or alfirmatinn, !63« 
may require further evidence of execution of will or right to ieiten, 
163. 
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District Judge may issue citations to inspect proceedings, 163. 
caveats ma^ be lodged with, 163. 
administration -bond given to, 165. 
to file and preserve origmal wills, 167. 
appeal from orders made by, 168. 
concurrent jurisdiction of High Court with, 168. 

Dividends, ‘ Ready Money’ does not include unreceived, 54. 

Divorce, effect of, on wife’s domicil, 12. 

according to foreign law excludes widow from administration, 143 
right to sue for, does not survive, 171. 

Domicil, 6—13. 

succession to moveables regulated by law of, 6. 
object of law of, 6. 
three kinds of, 7, 8. 
of origin, 7 

by operation of law, 7, 8. 
of choice, 8. 

])roof of acquisition of new, 8. 
continuance of new, 11. 
resumption of, 1 1 . 

declaration of desire to acquire, 10. 

evidence of resumption ofi 11. 

onus probandi in questions of change of, 11. 

of married minor, 12. 

acquired by marriage, 12. 

of wife follows husband's, 12. 

effect of divorce on wife’s, 12. 

effect of husband’s transportation on wife’s, 12. 

acquiral by insane persons, 12, 13. 

application of moveables to payment of debts regulated by law of, 178. 
Donation mortitt causa, 133, 135. 

resumable by donor, 134. 

fails if he recovers or survives donee, 1 34. 

of things not admitting of corporeal delivery, 134. 

need not be proved, 135. 

does not require representative’s assent, 135. 

ambulatory and revocable, 135. 

liable to testator’s debts on deficiency of assets, 135» 

not revocable by Will 135. 

of Rills or Notes not payable to bearer, 135. 

of life policy, 135. 

Draft on Ranker, 27. 

of Will, limited probate of, 145, 

Dumb person may make a Will, 25. 

Dwelling within jurisdiction, pinibate or admon granted when deceased 
had fixed, 159. 

.Easbment, beauest of, 63. 

East Indians, Indian Succession Act, 1865, applies to, 200. 

Election, what, 128. 

express or implied, 128. 

to take against will necessitates relinquishing benefit la ioto, 128. 
devolution of interest relinquished on, 129. 
testator’s belief as to hii ownership immaterial, 129. 
bequest Ibr A’s benefit how regarded for purpose oil 130. 
person only indirectly benefitti^ bv will, not put to, 130. 
in one chapter by person taking benefit in another, 131. 
when acceptance of oenefit constitutes, 131, 132. 
when testator’s representatives may call for, 133. 
postponement of, m case of disability, 133. 
uoctriiie of, applies to cases of sppoiutment, 

See 
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Endorsement by one of several executors, 173. 

Enjoyment, bluest with direction as to, 103. 

Enquiry as to Subject and Object of the will, 44. 

ciroumstanoes of the testator, 44. 

facts of which knowledge may conduce to right application of 
testator's words, 44. 

Entireties, estate by, 4. 

“ Equally” creates tenancy in common, 75. 

Equity to a settlement, 5. 

Equivocal description, test of, 50. 

Erasure of words in will, 42. 

Erroneous parts of description of subject rejected, 49. 

Estate tail, 64. 

** Eurasians”, 200. 

Europeans not domiciled in British India, how far liable to Indian Succcs* 
sion Act, 201. 

Evidence of resumption of domicile, 11. 
of testator’s sanity, 26. 
of lucid interval, 25, 26. 

as to whether testator intended an instnimcnt as mere memorandum 
for a future will, 27. 

of intention to adopt a signature as final, 31. 
to show what words have been erased, 42. 

parol, inadmissible to show testator's inlcntiun to dispose of projicrty 
not his own, 129. 

of grant of probate or administration, 138. 
of contents of will, 145. 

Exception, grants of administration with, 152, 153. 

Execution of unprivileged will, 30, 33. 

Executor defineu, 3. 

mere appointment of, does not operate os a disposition, 16. 

not disqualified as a witness to will, 37. 

bequest to, of a “ reasonable amount for his trouble”, 56. 

or “ a<imini8trator,” bequest to, 62. 

and administrator, bequest to A and his, 64. 

bequests to, 104, 105. 

deceased’s property vests in, 1 35. 

probate grant^ only to, 136. 

appointed expressly or by necessary implication, 136. 

according to the tenor, 136, 137. 

minor, lunatic or married woman, 1 37. 

becoming non-comy>oj, 137. 

instituted and substituted, 137. 

accrual and representation to surviving, 138. 

probate validates intermediate acts of, 1 39. 

cannot sue in India before probate, 139. 

renunciation by, 140, 141. 

mav recoup himself when probate revoked, 168. 

of hb own wrong {de non U>r(\ 169. 

liability of, 170. 
powers of, 170, 174. 
may sue and distrain, 170. 
suits against, 170, 171. 
purobase by, 172. 

power of several executors exereiseable by one, 172. 
survival of powers on death of one, 173. 
duties of, 174 — 182. 

to perform deceased's ftmeral, 174. 
to exhibit inventory and account, 174, 175. 
to collect deceased's property, 175. 
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Executor should complete some contracts, 175. 

to pay debts according to rules of priority, 175, 176, 177. 

when not bound to pay legacies without indemnity, 180. 

not to pay one legatee in preference to another, 180. 

not to retain on account of his own legacy, 180, 

necessity of assent of, 182. 

fiVect of assent of, 183. 

assent of, to his own legacy, 184. 

— gives eflect to legacy from testator’s death, 1 85. 
not bound to pay or deliver legacies until after one year from testa- 
tor’s death, 185. 
reason of this rule, 186. 
when he may call for refund of legacy, 193. 
may distribute assets, after giving notices to creditors, 194. 
liable for a devastavit, 197. 

Exile, eflect of, on domicil, 9. 

Exoneration, specific legatees not entitled to, 120. 

of immoveable property from arrears of land revenue or rent, 1 22. 
of stock from calls, 122. 

Expenses of deceased’s funeral to be paid preferentially, 175. 

of obtaining probate or letters of administration, 176. 

Fm.bk avkbmemt in petition or declaration, 1G3. 

* Family,’ beejuest to, 61. 

may mean only ‘ children,’ or include relations by marriage, 62. 

Father of intestate, right of, 20. 

Fear, will made through, 29. 

Fees, see Medical utteudaucey Trandatwns. 

Felu de se, will of, 25, 


Filing of original wills, 167. 

Fire-arms not included in ‘ Household Goods’, 54. 


* First Cousins’, ‘ First (’ousins once removed’, how construed, 66. 


Fixtures, see Immoveable property. 
Force, will obtained by, 28. 


Foreign assets, 161. 
funds, 53. 


Form of will, 27. 


does not afl’ect Its title to probate, 27. 
of grant of pr(»l)ate, I ii4. 
of lei tern of administration, 165. 


Fractions of a day not reec^gnised, 24. 
Fraud on marital rights, 5, 
invalidates will, 28. 


coats on failure to esloblish plea of, 28. 
in obtaining grant of probate or administration, 155. 
“ Funds”, 53. 


Funeral, executor’s duty to perform, 174. 

expenses to be paid preferentially, 175. 

Furniture in a particular house, bequest of, includes plate sometimes in use 
elsewhere, 53. * 


G BXKEAL words in a restrictive sense, 52. 
legacies, 109. 

Gift, to objects of power in default of appointment, implied, 59, 60. 
in contemplation of death, 133, 135. 

Government, Local, to fix office for deposit of declaration as to domicil, 10. 

to make regulations for preservation and inspection of wills filed by 
District Jud^ 167. 

** Government securitiev 

Governor- Geueral in Council, his power to exempt from operation of Indian 
Succession Act, 201. 

Great grandchild of intestate, right of, 19. 
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Grandchild takes when intestate has no child, 18. 

“ Grandchildren” bow construed, 65. 

Graut liiuited in duration, 145, 146, 

fur use and beneht of others having right, 146, 149. 

for special purposes, 149, 152. 

with exception, 152, 153. 

of the rest, 153. 

of effects unadministered, 153. 

supplemental, 153. 

alteration in, 153. 

revo(-ation of, 153, 154. 

form of, 164. 

Guardian, appointment of testamentary, 28. 

grant of administration to minor s, 147, 148. 

Half blood, for purposes of succession, no distinction between relation by 
whole blood and those by, 14. 

in construing wills, words expressive of collateral relationship, apply 
to, 66. 

* Heirs,’ bequest to, 61. 

‘ Heirs,’ or ‘ heirs of his body,’ or * heirs male of his body,’ or ‘ heirs female of Lis 
body’, be<{ue8t to A and his, 64. 

High Court defined, 3. 

whether its intestate and testamentary procedure changed, by Act X 
of 1865 ... 158, 159. 
appeal to, 168. 

concurrent jurisdiction of, 168. 

Hindus, nuncupative wills of, 36. 

their wills need not be attested, 36. 

succession to their property not afl’ected by this Act, 200. 

meaning of “Hindu”, 200. 

Holograph will, 35. 

Hotchpot, children's advancement not to be brought into, 22, 2.3. 
llouscliold effects, 53. 
furniture, 53. 

Husband of attesting witness, befjuest to, 36. 

consent of, to wife's taking probate, 137, 

1 taking administration, 139. 

and wife, see Marriage. 
see Widovcf^, 

Idiot cannot make a will, 24. 

probate not granted to, 1 27 
Illegal purpose, intestacy in case of bequest for, 16. 
condition, 95. 

lilcgitimate child, domicile of origin of^ 7. 
children, bequests to, 67, 69. 
child, sec Bastard. 

Immoral condition, 95, 100. 

Immoveable property, defined, 1 . 

succession to, 6. 

income of, accumulable for a year, 85. 
exoneration ot from revenue or rent, 122. 

Implication, appointment of executor by, 136. 

Importunity invalidating will, 28, 29. 

Impossible condition, bequest on, 95, 100. 

Income of f^neni raiiduary contingent bequest, 72. 

direction to accumulate, 84, 85. 

Inconsistent wills of same date, 39. 

Incorporation of papers by reference, 33. 
incorporeal tenement defined, 1, 2. 
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lodemnity to debtors^ grant of probate or adminutration operates as, 160. 

from legatee, when demandable, 180. 

Infant, see 3/tnor, Minority, 

Initials of testator may pass as his mark, SO. 

becjucst to person described by, 51. 

Insane, domicil acquired by, 12, 13. 

Instituted executor, 137. 

Instructions for will, 27. 

for soldier’s or mariner's will, when treated as privileged, 35. 

Intention, parol evidence of, 50, 
to be effectuated, 43. 
expremd intention to be ascertained, 44. 
of testator to be effected as far as possible, 55. 

Interest of fund, bequest of, 124. 

on arrears of rent unreceived by executor, 175. 
on general legacy where time of payment is not fixed, 109. 
on such legacy in satisfaction of a debt, 191 . 

given by parent or person in loco parentis^ 192. 
to minor with direction to pay thereout for bis 
maintenance, 192. 

on general legacy when time fixed for payment, 192. 
exception where testator a parent or person loco in parentii^ 192. 
rate of, on legacies, 192. 
on arrears of annuity, 193. 

on money to be invested to produce an annuity, 193. 
refunding to be without, 196. 

Interlineation in will, 41. 

Intestacy defined, 16. 

Intestate, see Distribution. 

Intoxication destroys testamentary power, 26. 

Inventory, exhibition of, 174. 
form of, 175, 
contents of, 175. 
stamp on, 202. 

Investment of proceeds of property bequeathed to several in succession, 110. 
of sum bequeathed to provide for non-specific legacy for life, 187. 
of amount of general legacy to be paid at a future time, 187. 
where not charged with or appropriated to an annuity bequeathed, 187. 
of residue given for life witnout directions as to vesting it in partiGu- 
lar securiUes, 188. 

Irreconcileable clauses or gifts, last prevuls, 55, 56. 

Issue, bequest to A and bii, 64, 66. 

Jains, Act X of 1865 does not apply to succession to property of, 200. 

Jest, will written in, 27. 

‘Jewels,’ 54. 

Jews, Act X of 1865 applies to, 200. 

Joint- tenancy, by conveyance to husband and wife, 4. 
gift to issue of A creates a, 66. 

created by a be(|uc8t to two or more persons' nominition, or to 
a class, without more, 74. 

Joint-tenant attesting Will by which the joint^tenam^ is created, 37. 

Joint will, 25. 

probate of, 25. 

Judicial separation, wife's domicil how affected by, 12. 

Jurisdiction of District Judge in granting and revoking probates and 
admons., 157. 

^ Just cause," revocation for, 155. 
defined, 13. 
bo<]ueBt to, 61. 
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Labouiei, preferential payment of hia wages, 177. 

Language of will, 27. 

Lapse of levies, 73. 

doctrme of, extends to gills on contingency or under a power, 74. 
not in case of joint legacy, 74, 75. 

not when bequest is to testator's child or lineal descendant, 70. 
not when bequest is to A for benefit of B, 70, 77. 

Latent ambiguity, evidence admitted in cases of, 49, 50. 
legacy, to attesting witness or his or her wife or husband, 37. 
to person attesting codicil confirming will, 38. 
in general terms, vesting of, 72. 
lapse ot, 73, not in case of joint legatees, 74. 
to child or lineal descendant of testator, 76. 
to A for benefit of B, 76. 

vesting of, when payment or possession postponed, 87. 

when contingent on specified uncertain event, 89. 

to an executor, 104, 105. 
specific, 105, 111. 
demonstrative, 111, 112. 
ademption of, 113, 119. 
to creditors and portiqpcrs, 127, 128. 
debts paid before, 1 80. 

when executor may require an indemnity on paying, 1 80. 

abatement of, 180, 182. 

assent to, 1 82, 1 86. 

time for payment of, 185. 

investment of funds to provide for, 187. 

interest on, 190, 193. 

refunding of, 193. 

See AbaUmeni^ Sequent . 

‘ Legal representatives,’ bequest to, 62. 

Legatee does not lose his legacy by attesting codicil confirming will, ,37. 

takes nothing under onerous bequeiit unless )i«* accepts fully, 91. 
may accept one and refuse other of two in(lcia*oilent bequests, 92. 
rendering impossible or indefinitely postponing act for which no time 
is specified and on non-performance of which subject is to iro 
over, 102. J K 

may receive fund bequeathed absolutely though directed to be 
applied in a particular manner, 103. 
accepts specific bequest subject to incumbrance (if any) created by 
testator, 120. 

of annuity created by the Will, 124. 

has option to receive money appropriated for purchase of annuity, 
125. 

payment into Court of legacy of minor, 189. 
entitled to clear produce of specific legacy, 190. 
entitled to produce of residuary legacy, 291. 
need not refund when assets were sufficient to satisfy all the legacies, 
195. 

sues executor, if solvent, before calling for a refund, 196. 
limit to refund by, 196. 
residual^, 196. 

Legitimacy primi facie intended by words expressing relationship, 67« 
Legitioiate child, domicile of origin of, 7. 

Lepobas, 200. 

Letters when not evidence of testator's sanity, 26. 
held testamentary, 27. 

Lit loci rei ntae regulates tuccetsion to unmoveables, 6. 

Court of Administration regulated by, 6,145. 

Lien, priority oi solicitor’s charging, 178. 
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Life, nbatpmeiAt of legacy for, 182. 

Light, rights to, 2. 

suit for obstructing, 171. 

Limitation, bequest without words of, 62. 

executor's neglect to sue for debt till barred by Act of, 198. 

Limited grants, 145. 

purpose, executor for, 138. 

Lineal descendant dying before testator, bequest to, 76. 

Linen incbided in housenold furniture, 53. 

‘ Live and dead stock,’ 54. 

Loan of stock specifically bequeathed, 119. 

Local Government defined, 3. 

to fix office for deposit of declaration of domicil, 10. 
to make regulations for inspection and preservation of Wills, 167. 
Lucid interval, proof of, 25, 26. 

Lunatic, acquisition of domicile by, 12. 
cannot make a will, 24. 

except during a lucid interval, 25. 
revival of will made by, 24. 
may take by bequest, 30, 
probate not granted to, 137. 
cannot be administrator, 139. 
wid(»w cannot be administratrix, 143. 
administration for use of, 148. 
see Defacement. 

Magistrate to report deaths to Administrator General, 199. 

to retain deceased’s property in charge, 199. 

Maintenance of A, bequest of a sum for the, 56. 

ellect of direction that the interest of the subject shall be applied for 
legatees, 90. 

^fajority when attained, 24. 

Malac<‘H, Act X of 1865 does not apply to, 2. 

Miihm prohibitum, 95 ; malum m se, 95. 

Manuscripla included in ‘ hooks,’ 53, 

Mariner, when he nmy make a privileged will, 33, 34. 

.Mark of testator, 30. 

attesting witness not to subscribe by, 32. 

Marriage, non-eflect of, on property or powers respecting property, 3. 
revokes will 4, 37 ; not wife’s submission to arbitration, 4. 
does not dissolve wife’s partnership, 4. 
nor release debt, 4. 
domicil acejuired by, 12. 

between person domiciled and person not domiciled in India, effect 
of, 23. 

scltlemeiit of minor’s property in contemplation of, 24. 
revocation of will by tcstator’.s, 37. 
settlement held testamentary, 27. 

Married woman, effect of bequest of lands to sole use of, 58. 
consent of husband necessary to grant of probate to, 137. 
administration to, 139. 

see Consent. 

powers of executrix or adraini.stratrix, 174. 

Mai'shalling assets in favour of creditors, 179. 

Materials of will, 27. 

Maxims Cum dm inter te repugnantia reperiuntur in testameniOy ultimum ratvm 
0st^ 56. 

Faisa demonstratio won nocet eiM de corpore constaty 48. 

Mohilia se^untnr personam^ 6. 

Qni tttcet satis h^itnr, 96. 

Meaning of any clause to be collected from whole will, 51, 
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Medals', 54. 

Medical attendance, fees for, 175. 

Memoranda for a future will, 27. 

referring to alteration, 41. 

Mental imbecility destructive of testamentary power, 24. 

Merchant, residence in British India os a, 9. 

Military estates, administration of, 176. 

service, effect on domicile of residence in, 9. 

Minor defined, 2. 

domicile of, 11; when married, 12. 

property of, may be settled before marriage, 24. 

cannot make a will, 24. 

may take by bequest, 30. 

soldier or sailor cannot make privileged will, 34. 

probate not granted to, 137. 

cannot be administrator, 139. 

payment or delivery into Court of bequest to, 1 89. 

interest applicable for support of, 190. 

Minority defined, 2. 

administration during, 147. 
administrator during, 173. 

Misconception, election under a, 130. 

Misdescription of subject may be corrected, 45. 

Misnomer of object may be corrected, 45. 

“Money,” 53, 54; ‘Money in hand,* ‘Money in my house,* ‘Money nt my 
Banker’s,’ 54. “Money.? and Securities” see Mason's MV//, 13 
W. R. 799. 

Month defined, 1. 

Mortgage, money lent on, included in ‘ Money,’ 54. 
not included in ‘Money in my house,’ 54. 

when the mortgage money passes under general bequest comprising 
legal estate, 58. 

estates when they pass by general bequest, 58, 
by executor, 172. 

Mother of intestate, right of, 20, 21. 

her right to administer, 143. 
cannot appoint guardian by will, 28. 

Motive, effect of expressing, in cases of repetition of legacies, 70. 

Moveable property defined, 2. 
succession to, 6. 

one domicile affects succession to, 7. 
succession to, 13. 

Muhammadan, Act X of 1 865 does not apply to succession to property of, 200 
testamentary power of, 200. 
may make nuncupative will, 200. 

Mutual will, 25, 41. 

Nativb CuBisTUKs, liable to Indian Succession Act, 201. 

Near relations, “ nearest relations,” bequest to, 6. 

Nearest of kin, beq^t to, 61. 

Negl^^oe, when aefcndant liable for, at auit of representative, 208. 

Negotiable instruments, husband cannot indorse wife's, 5. 

Nephew of intestate, right of, 20, 21, 22. 

how construed in will, 65. 

Next of kin, bequest to, 61. 

coDStructioo of, to Act VlII of 1855, 212. 

Niece of intestate, right oC 20, 21, 22. 

Nieces bow construed in will, 65. 

Notice of superior debt, payment of inferior, without, 177. 

b administration suit, 194. 

Nuncupative will, of blind man, 25. 

requires two witnesses 35, 36. 

H 1 
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Nuncupative 'will, re<luced into writing, 35. 

proof of factum of 36, nullity of, within a month after cessation of 
privilege of making, 36. Rogatio teitiuniy 36. 

Muhammadan may make, 200. 

Oath see fDutrict Judge. 

Obliteration in will, 41, 42, 

( )flicc, when domicile conferred by, 9. 

Off8])ring, construction of, 66. 

Omission of material word, 46, 47. 

Onerous bequests, 91, 92. 

Onus probandi, in questions of change of domicile, 1 1 . 

in questions as to where deceased was domiciled, 13. 
in attempt to impeach a will, 24. 

on those who contend that under a bequest to A he takes less 
than the testator's whole interest, 63. 

Operation of law, domicile by, 7, 8. 

Origin, domicile of^ 7. 

where child’s parents are unknown, 7. 

continuance of, 8, and see Atfy. Gen. v. Countess Bluchcr 
de WahUtatt.^ 3 Hurl. & Colt. 374. 
presumption of retainer of, 8. 
reverter of, 8. 

rARaEE*^, how far liable to the Indian Succession Act, 201. 
cases relating to, 201. 

law relating to intestate succession among, 203. 

division of property among widow and clmdren of intestate, 203. 

■ widower and children of, 203. 

- ■' " children of male intestate, 204. 

female intestate, 204. 

predeceased child, 204, 

— where intestate leaves a widow or widower, but 

no lineal descendants, 205. 

— where intestate leaves neither widow or widower nor lineal 
descendant, 205. 

rartnership included in ‘ person,’ 1 . 

Patent ambiguity, extnnsic evidence not admitted to explain, 50. 

Pencil, will made or altered in, 27. 

Pendente lite, administration, 149. 

Perpetuity, rule against, 81. 

* Person’ defined, 1 . 

Personal injury not causing death, 171. 

‘ Personal ornaments,’ 54. 

^ Personal representatives', bequest to, 62. 

bequest to A and his, 64. 

Petition for probate, 161. 

letters of administration, 162. 
subscribed and verified, 162. 

stamp on, 202. ^ 

Pictures included in * household furniture,’ 53. 

Plate included in ^ household furniture,’ 53. 

or ^ household goods,’ 53, 54. 
does not include plated articles, 54. 

Pleader to subscribe petition for prolate or administration, 162. 

Pledge by executor, 172. 

Policy included in ‘ debenture,* 53. 

Portioner, legacy to, 127. 

* Portnuta,’ 54. 

Posthumous child, domicile of oiigin of, 7. 

graiid*ohUd, of intestate, right of, 16, 19. 

Pawer of appointment defined, 37. 

may be general or special, 36. 

marriage does not revoke will made in exercise of, 37, 36. 
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Power, wiB made under, good witkout reference to law of domicile, 7, 
general, when executed by general bequest, 57. 
special, when exercised by a bequest, 57. 
to revoke not within Section 78 of Indian Succession Act, 59 . 
executed by g^eneral bequest, 59. 

implied gift to objects of, in default of appointment, 59, (iO. 
to sue, grantee of probate or administration has sole, 1(77. 
of sale, given by executor mortgaging, 172. 
of several executors or administrators cxerciseable by one, 1 72. 
except when testator directs that two or more shall be a quo- 
rum, 173. 

of married executrix or administratrix, 174. 
doctrine of lapse extends to gifts under a, 74. 

Praclicc in granting and I'evoking probate and administration, 157. 

in contentious cases. 

Prannatliis, 200. 

Presumption of retainer of domicile of origin, 8. 
of sanity of testator, 24. 

08 to alterations in pencil and alterations in ink, 27. 
of acceptance of bequests in case of infant or lunatic, 30. 
that several sheets of which will consists were in same room when e.x* 
ccution took place, 3 1 . 
of due execution of a will, 32. 
tliat a codicil is revoked by destruction of will, 40. 
arising from destruction of one of two duplicate wills, 40. 
as to mutilation of will in testator’s custody, 40. 
as to destruction of will which cannot be found, 40. 

11.8 to when alterations were made, 41. 
repetition of legacies, 70. 

as to election arising from enjoyment by legatee for two years, 132. 
Prince of Wales’ Island, Act X of 1865 does not apply to, 2. 

Prisonci-s, domicile of, 9. 
will by, 29. 

Privileged wills defined, 33. 

may be in writing or by word of mouth, 34. 
rules for execution of' 35. 
witnesses to, 35, 36. 

nullity of, alter cessation of right to make, 36. 

Ibobatc define<l, 3. 

ofjointwill, 25. 

not of mere appointment of guardian, 28. 
when part of will obtained by fraud, 28. 
of two wills partially consistent, 39. 
grant of, 136, 139. 

granted only to executor appointed by will, 1 36. 
to person nominated as executor by the legatees or other [kjisoiis 
appointed executors, 136. 

not to minor, lunatic or married woman without husband’s consent, 
137. 

to several simultaneously or at different times, 137. 
separate probate of codicil discovered after grant ofi 138. 
necessity of, 188. 

establishes will from testator’s death, 139. 

of copy or draft of lost will, 145. 

of contents of lost or destroyed will, 145. 

of copy when original exists out of Province, 146. 

limited to purpose specified in will, 1 49. 

granted suoject to exception, 152. 

alteration and amendment of grant of, 155. 
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Probate, revocation or annulment of grant of, 1 55. 

E ractice in granting and revoking, 157. 

^strict Judge’s power relating to grants of, 157. 
procyedure relating to, 158. 

granted when testator had fixed dwelling or property within jurisdic- 
tion, 159. 

conclhsiveness of, 160. 

petition for, 160. 

stamp on, 161, 202. 

translation annexed to, 16;2. 

verification of, 160. 

caveat against grant of, 163. 

grant of, to be under Court seal, 164. 

form of grant of, 1 64. 

not to be granted till after 7 days from day of testator’s death, 167. 
costs of, 176, 177. 

Produce of fund, bequest of, 124. 

of legacy, right of specific legatee entitled to, 190. 
of residuary fund, right of residuary legatee to, 191. 

Production of testamentary papers, power to enforce, 157. 

Profession, efiest on domicile of resiaence in exercise of, 9, 

Promissory Note not included in “ Cash,” 53. 
voluntary, 179, 

Protection of deceased’s property, District Judge to interfere for, 159. 
Province defined, 2. 

See Probate, 

“ Public Funds,” 53. 

Punctuation of will, 27. 

Punishment for verifying petition containing false averment, 153. 

Purchase, gift of subject of contract to, 57. 

by executor or administrator of deceased’s property, 172. 

Purser of ship may make a privileged will, 34. 

Quorum of executors, 173. 

Receipts for Government Annuities, not “ money in my house,” 54. 

Record, debts of, 179. 

Refund of legacies, 193. 

when legacy has liecome due on performance of condition within fur- 
ther time allowed under Section 124 ... 194. 
proportional, in case of debt, 194» 
within what period creditor can call for, 195. 
when legatee cannot call for, 195. 
limit of, 190. 

to be without interest, 196. 

by person receiving payments from Administrator General, 218. 
Regimental Debts* Act, 199, 231. 

Regulation V of 1799 (Bengal) Section 7 ... 159. 

Ill of 1802 (Madras) Section 16, clause 7 ... 159. 

XV^ of 1806 (Bengal) Section 6 ... 159, repealed, 228. 

IV of 1809 (Madras) Section 5 repealeil ... 228, 

VIII of 1827 (Bombay) Section 10 ... 159. 

Rijection of erroneous parta of description, 48. 
of part of Will, 55. 

* Relations' or * Relations of the name of A,’ bequest to, 61. 

power to appoint to, 61, 62. 

Release of debt due to deceased, 172. 

Religious uses, bluest to, 85, 86. 

Remarriage of widow does not exclude from admimstration, 143. 

Remoteness, rule in deciding (mestions of, 82. 

Removal of goods specifically oequeathed, 117, 
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Rents are immoveables, 2. 

of land, bequest of, 124. 
collecting arrears of, 17d. 

Renunciation of executorship, 140, 141. 

cannot be in part, 141. 
not after probate, 141. 
agreement to renounce, 141. 
retractation of, 141. 
administration c. t, a. granted on, 141. 

Repetition of legacies, 69. 

‘ Representatives,’ bequest to, 62. 

bequest to A and his, 64. 

Repugnant conditions 8ubsc(][uent, 100. 

Reputation of legitimacy, 67. 

Re 8 iduai 7 legatee of a share of residue attesting codicil which revokes 
legacies, 37. 
constitution of, 71| 72. 
entitled to what property, 72. 

not to receive residue till annuity given by will satisfied, 126. 

may sue for an account, 1 39. 

grant of administration to, 141. 

representative of, ^rant of administration to, 142. 

cannot call on particular legatees to abate, 181. 

security given by, to meet contingent bequest, 188. 

right of, to produce of residuary fund, 191. 

right of, 196. 

right of representative of, 197. 

Residue, includes property ineffectuali/ appointed, 72. 
lapse of part of, 75, 76. 
bequest of, enumerating certain articles, 109. 
conversion and investment of, bequeathed for Jiie, J88. 

“ Respectively” creates tenancy in common, 75. 

Rest, grants of the, 1 53. 

Retainer by executor of his debt, 178. 
legacy, 180. 

by AMuistrator General, 218. 

Reversion, 58. 

Revival of lunatic's will, 25. 

of unprivileged will, 42, 43. 
tantamount to making will de novoy 43. 

Revocation of will, 29, 30. 

by testator’s marriage, 37. 

power of revoking will cannot be delegated, 38. 

of unprivileged will, modes of, 38. 

part of will revocable, 38. 

by subsequent will, 38, 39. 

not when made under false impression, 39. 

not by words declaring future intention to revoke, 39. 

by destruction, 38, 39. 

not by inchoate or incomplete act of dettruction, 40. 

doctrine of dependent relative, 40. 

presumption of^ 40. 

of one of two duplicate wills, 40. 

of will by another will, 42. 

by act expressing intention to revoke, 42. 

by burning, teanng or otherwise destroying, 42. 

of probate, 138. 

of probate or letters, 168. 

of grants of administration, 155. 

Right heirs,” bequest to, 61. 
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JlogaUo lestium in case of nuncupative will, 36. 

Homan law as to soldiers* testament, 35, 36. 

8adhc8, 200. 

Sale, gill of subject of contract of, 57. 
of stock specifically bequeathed, 110. 
of property bequeathed to several in succession, 110. 
by executor, 171. 

of specific bequest, 172. 

by pledgee or things pledged by executor, 1 72. 
by one of several executors, 173. 

Sanity, evidence of, 26. 

Satisfaction of a dcl3t, interest on general legacy bequeathed in, 101. 

Sdtnimis, 200. 

Seal of Court, probate granted under, 164. 

administration granted under, 165. 

‘ Second Cousin,* how construed in will, 66. 

* Securities for money,' includes Bills and Notes, stock in the funds and a 
policy, 54. 

bequest of, carries legal estate in mortgaged property, 54, 59. 

Security given by residuary legatee, for payment of contingent bequest, 188. 
Separate use, trust for, 5. 

liability of property settled to, 5. 

Separation from husband excludes widow &om administration, 143. 

Servant, domicile of, 9, 1 1 . 

of Ambassador or Consul, non -acquisition of domicile by, 11. 

wages of officer’s or soldier’s, 176. 

preferential payment of wages of domestic, 177. 

Settlement, of minor’s property in contemplation of marriage, 24. 

barring widow of interest in husband’s estate, excludes from ad- 
ministration, 143. 

Shares not included io securities for money, 54. 

SMas, 200. 

Signature of testator, 30. 

under assumed name, 30. 
sealing not regarded as, 30. 
may be stamped, 30. 

immaterial wuerc written, if intended to authenticate instrument, 31. 
authenticating alteration, 41. 

Sikhs, Act X of 1 865 docs not apply to sucoession to property of, 200. 

Simple contract debts, sec Debts, 

Singapore, Act X of 1865 does not apply to, 2. 

Sister of intestate, right of, 20, 22. 

Soldier, wheu he may make a privileged will, 33, 34. 

Solicitor, sec L^u. 

Son means a legitimate son, 67. 

Special purposes, grant of administration for, 1 40. 

Specialty debt not preferential, 177, 178. 

in England, 179. 

Specific legacy, 105. 

leaning agiunst construing legacy as, 108. 
to two or more persons in succession, 110. 
distinguished from demonstrative, 111. 

does not abate with general legacies, when assets insufficient io pay 
legacies, 111. 

l^aoy out of fund, of which portion is a, 112. 

of right to receive something of value from a third party, 114. 

ademption pro kmio of, 115. 

of stock subject of, 116, 118, 119, 

removal of subject of, 117. 

does not abate, if assets sufficient for debts. 181. 

rateable abatement of, when assets insufficient for debts, 182. 
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Specific legatee entitled to produce of legacy irom testator's death, 190. 
Stakeholder, money in hand of, 54. 

Stamp on the petition for probate, 161, for admon, 162, and see Atly, Gen. v. 
Partington^ 3 Hurl. & Colt. 193. 

on instruments mentioned in Indian Succession Act, 1 99, 202. 

Statute 23 Hen. 8, c. 10 ... 86. 

1 Edw. 6, c. 14 ... 86. 

12 Car. II., c. 24, S. 8 28. 

38 Geo. 3, c. 87 ... 15. 

39 & 40 Geo. 3, c. 98 ... 84. 

55 Geo. 3, c. 84 ... 221. 

11 Geo. IV k 1 Will. IV, Cap. 40 ... 16. 

2 &3Wm. 4, c. 115 ... 86. 

3 & 4 Wm. 4, c. 42 ... 171. 

1 Vic. c. 26 ... 28. 

Section 9 ... 30. 

Section 11 ... 34. 

Sections 16, 17, 18 ... 37. 

Sections 19, 20 ... 31. 

Section 20 38. 

Section 21 ... 41. 

Section 22 ... 43. 

Section 24 ... 57. 

Section 27 ... 59. 

Section 28 ... 63. 

Section 33 ... 76. 

9 & 10 Vic. c. 59 ... 86. 

9 k 10 Vic. c. 93 ... 171. 

15 & 16 Vic, c. 24, Section 1 31. 

17 & 18 Vic. c. 113 ... 120. 

20 & 21 Vic. c. 77, Section 17 ... 155. 

Section 25 157. 

Section 27 158. 

Section 28 158. 

Section 70 149. 

Section 73 152. 

Section 81 165. 

Section 83 167. 

21 k 22 Vic. c. 106 ... 2. 

22 & 23 Vic. c. 35 ... 194. 

26&27 Vic. c. 57 ... 176, 177. 

Stock, legacies of, not * pecuniary,’ 54. 
ademption of, 116. 

abatement of general legacies oi^ 181 . 
in a^int stock company, exoneration of, 122. 
may include money, 54. 
on farm includes growing crops, 54. 

Straits Settlement, Act X of 1865 does not apply to, 2. 

Subscription authenticatii^ alteration, 41. 

Substitute, grant of admimstratiou to attorney’s, 147. 

for legatee predeceasing testator, 74. 

Substituted executor, 137. 

Suecesnon, to iamoreable property in British India, 6. 
to moretble proper^, 6, 7. 

one dooudi only for, 7. 

in British India, IS. 

specific bequest to sereral persons in, 1 10. 
to property of intestate Farsees, 203, 1^04, 205. 

Sunnis, 200. 

SuperstitioQa uses, 86. 

Supplemental gnats, 154. 
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Sureties to administration-bond, 165. 

no power to dispense with, 165. 

Surgeon of snip may make a privileged will, 34. 

Surrender, one executor has power to, 172. 

Survival of cause of action, 170, 171. 

of powers on death of one of several executors or administrators, 173. 
Survivorship, in case of commorientes^ 73, 74. 

- in case of joint tenancy, 74. 
in case of a described class, 77. 
of representation, 138. 

Syndics to receive administration with will annexed, 137. 

Table of consanguinity, 15. 

Tearing, revocation of will by, 42. 

Technical words unnecessary, 43. 

to be taken in their technical sense, 43. 

Tenants in common, where the rule in Brown v. Higgs applies, the objects 
take as, 60. 

Tenor, executor according to the, 136. 

Testamentary papers, power to enforce production of, 157. 

“Testamentary expenses,” 176. 

Thellusson Act, 84. 

Threat, will made in consequence of, 29. 

Tibetans, 200. 

Title to thing bequeathed, completion of testator’s, 121. 

Trade, winding*up of, 175. 

Q’ranslation of will, 161. 

fee for, 202. 

Transportation, effect of, on wife’s domicile, 12, 

Transposition of clause or expression, 47. 
of limitation, 56. 

Trees, suit for cutting down, 171. 

Trust-estates, when they pass by general bequest, 58. 

Uncebtaintt, will or bequest void for, 56. 

Undue inilueuoc, co.sts on failure of plea to establish, 28. 

Unity of persons as between husbaud and wife, 4. 

Universal legatees, grant of administration to, 141 . 

‘Utensils,’ 54. 

‘ Value or the Estate,’ 161. 

Ventre sa mere, child in, 66. 

Verification of translation of will, 161. • 

of petition for probate, 162. 

Vesting of legacies, 87, 91. 

Vesting, of legacy in general terms, 72, 
law favours, 73. 

Victuals, not included in ' Household Qoods* 54. 

Void bequests, 79. 

Voluntary bonds and promissory notes, 179. 

Wages, paid preferentially, 177. 

Ward, payment or delivery into Court of Wards of bequest to, 189. 

Water, rights to running, 2. 

Watercourse, suit for diverting, 171 . 

Way, private rights of, 2. 

Widow, eicludM by ante-nuptial oontraet from dktribatire share of her hus- 
band’s estate, 16. 

share of, when her husband leaves lineal deaeeiidantB, 17. 

■— — , when he leaves kindred but no lineal descendant, 17. 

— , when he leaves ne kindred, 17. 

not eicluded fieet dUbribntive share hj divorce a mvbmi W loro, 17. 
grant of ada^istration to, 143. 

See AdMlkrff, AeeociaU. Partets. 

Widower, hb right to intestate wife^s property, 23. 
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Widower, his right to administer to wife's estate, 144. 

Wife, conv^ance by husband to, 4. 
ffifi b? husband to, 4. 
feaae oy, to hwsba^ 4. 
receipt by husband of income of, 5. 
administration to estate of, 5. 
acquires husband's domicile, J2. 
domicile o^ follows husband's, 12. 
may bequeath what she might have alienated, 2d. 
of attesting witness, beouest to, 36. 
destruction by husbands compulsion of will of, 41. 
probate not granted to, without husband's previous consent, 
cannot become administratrix without husband's previous coi»- 
sent, 13^. 

Will defined, 2. 

persons capable of makine, 24. 

idiot or lunatic cannot mue a, 24. 

revival of lunatic's, 24. 

onus probandi in attempt to impeach, 24. 

presumption of sanity of maker of, 24. 

of alien, /e/o de se, criminal, 2d. 

joint, mutual, contingent, 2d. 

of married woman, 2d. 

of deaf, dumb, or blind, 2d. 

of deaf mote, 2d. 

of deaf, dumb and illiterate testator, 2d. 

of deaf, dumb and blind, 2d. 

form of, 27. 

intention to make, 27. 

written in jest, 27. 

containing a clause introduced per tncnriam^ 27. 

several instruments may constitute, 27. 

instructions for, 27. 

blank spaces in, 27. 

language of, 27. 

punctuation of| 27. 

materials ofj 27. 

alteration of, in pencil or ink, 27. 
appointment of guardian by, 28. 
obtained by fraud, coercion, or importunity, 28. 
revocation or alteration of^ 29. 
signature of unprivil^ed, 30, 31. 
attestation of unprivi^ed, 31, 32. 
incomration, by reference, of papers in, 33. 
privifeged, 33, 36. 

in writing or by word of mouth, 34. 
bolqgrapn, 3d. 
instructions for, 35. 
witnesses to, 36. 

nullity of, at eiuiration of a month after testator ceases 
to be entitled to make, 36. 
revocation ot, 42. 
gift to witnesses attesting, 36. 
when revoked by marrisge, 37. 
by anotto will or codicil, 38. 
by burning, tetriim or otherwise destroying, 38. 
obliteration, interuneatioa, and alteration in, 41. 
revival of, 42, 43. 
wording of, 43. 

1 1 
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Will, enquiry to determine subject or object of, 44. 

misnomer or misdescription of object of, 45. 
supplying from context words of, 46. 
no part to be reiected if it can be reasonably construed, 55. 
interpretation of words repeated in different parts of, 55. 
inconsistent clauses in, 55. 
void for uncertainty, 56. 
description of subject of, 57. 
construction of terms in, 65, 67. 
filed after probate or grant of administration c. t. a., 167. 
made before but revived alter Ist January 1866, Indian Succession 
Act does not apply to, 201. 
of Muhammadan, 200. 

Wikon V. Beddard^ 30. 

Witnesses, to will, 31. 

must sign, not mark, 32. 
may sign any where, 32. 

enough if testator might have seen signature by, 32. 

Witness, failure of bequest to attesting, 36, 37. 
as to execution or validity of will, 37. 

W ords, in what sense to be taken, 44. 

when understood in a more, and when in a less, general sense than 
usual, 51, 52. 
repeated in some will, 55. 

Wrongs, Act to enable representatives to sue and be sued for certain, 206. 
i, defined, 1 . 




